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This is a criminal action in which the jurisdiction

of this Court and the District Court has been invoked

under the provisions of Sections 88 and 338 of Title

18, U. S. C. A., penal statutes of the United States.

The action was instituted by indictment of a Grand

Jury of the United States States District Court for

the District of Oregon.



STATEMENT OF THE CASE

THE INDICTMENT

The Indictment contains eight counts, the first six

of which were predicated upon Section 338 of Title 18,

U. S. C. A., and the last two upon Section 88 of the

same Title. A verdict of not guilty was returned by

direction of the Court upon all counts save those num-

bered 4, 7 and 8, and a verdict of guilty was returned

by the jury on said three counts, and Judgment was

entered thereon. (R. 41, 42, 43.)

Count IV

This is a substantive Count in which it is charged

that on or about the 28th day of September, 1935, the

defendant wilfully and feloniously placed and caused

to be placed in the United States Post Office at Kenne-

wick, Washington, and sent and delivered to the

addressee thereof by the postal establishment of the

United States, according to the address thereon, a letter

addressed to the Bank of California, at Portland, Ore-

gon, from the First National Bank, Kennewick, Wash-

ington, which said letter contained a bank draft drawn

to the favor of the Bank of California upon the First

National Bank of Portland, in the sum of $499.50. It is

alleged that the defendant in combination with one

Frank Faircloth and other named parties to an alleged

scheme to defraud, had procured, pursuant to said

scheme, a check in the sum of $500.00 from one H. F.



Belter and that the defendant, for the purpose of exe-

cuting said scheme and artifice to defraud, had caused

the mails to be used as above set forth.

The alleged scheme is incorporated in this Count of

the Indictment by reference to the allegations of Count

2 thereof in which it is alleged that the defendant and

his confederates would represent themselves as quali-

fied to treat various diseases of the eye and in doing

so would perform fraudulent operations on the eye of

the particular party for which substantial charges

were made.

Count VII

This is a conspiracy Count in which it is alleged

that the defendant conspired with one Roy L. Martin,

and others, on or prior to September 12, 1934, to violate

Section 338 of Title 18, U. S. C. A., in the use of the

United States mails to defraud. The fraudulent scheme

is alleged by reference to Count I of the Indictment,

in which it is set forth that the defendant and his con-

federates would represent themselvs as qualified to

treat various diseases of the eye and in doing so would

prescribe "Radium Water" and "Radium Belts," all

of which were fraudulent, and that substantial charges

would be made therefor. It is further alleged that it was

the intention of the defendant and his co-conspirators

that the U. S. mails should be used to effect the objects

of said conspiracy. Five overt acts are set forth which



embrace two alleged fraudulent transactions under said

conspiracy, to-wit, those which may be styled for con-

venience of reference, the "Mershon" transaction, and

the "Allen" transaction, respectively.

Count VIII

This is a second conspiracy Count under the same

Section of the Statute noted for Count 7. The conspi-

racy is alleged to have been formed on or prior to Sep-

tember 12, 1934. The alleged scheme is the same as that

noted in Count 4 of the Indictment, and the violations

set forth in Counts Numbered 2, 3, 4, 5 and 6 are incor-

porated by reference as embraced within the conspi-

racy and said acts are styled in this Count as overt acts.

Four additional overt acts are alleged which include,

with those incorporated by reference to Counts Nmn-

bered 3, 4, 5 and 6, two alleged transactions which may

be conveniently described as the "Belter" and "Dei-

bert" transactions. It is alleged that it was the inten-

tion of the defendant and his alleged co-conspirators

to use the United States mails in effectuating the con-

spiracy.

The defendant entered a plea of not guilty to each

count of the indictment. (R. 36) The case was tried

before the Honorable James Alger Fee, District Judge,

and a jury, resulting in a verdict of guilty on Counts

Numbered 4, 7 and 8 (R. 40). Judgment was entered on

the verdict and sentence was imposed on March 19,



1938 (R. 43). Notice of Appeal was served and filed on

March 24, 1938. (R. 3) The Bill of Exceptions was duly

signed, settled and certified on April 23, 1938, within

proper extension of time granted for that purpose.

(R. 180-43-44) The assignments of error were filed on

April 20, 1938. (R. 197)

The evidence introduced at the trial is summarized

herein under the title ''Summary of Evidence." At the

close of the evidence the defendant made a motion for a

directed verdict on the ground that ther was no sub-

stantial vidence sufficient to warrant a verdict of

guilty as to any of the Coimts of the indictment. This

motion was over-ruled as to Counts 4, 7 and 8, and

exception was taken thereto. (R. 153) Objections were

interposed to some of the testimony offered by the

United States, and received over objection, and excep-

tions were taken to the adverse rulings thereon. (R. 53,

56, 57) (R. 82, 138) (R. 68, 69, 70) (R. 72-73) (R. 89

to 95 inclusive).

The foregoing rulings present the questions raised

on this appeal.

QUESTIONS PRESENTED

1. Whether there was any substantial evidence suf-

ficient to warrant submission to the jury of Counts

Numbered 4, 7 and 8 of the indictment.

2. Whether error was committed in admitting cer-

tain testimony in behalf of the United States.



SPECIFICATION OF ASSIGNED ERRORS

The assigned errors relied upon by the defendant

are those numbered I (R. 181, 182) ; II (R. 183, 184;

III (R. 185, '86) ; IV (R. '86, 187, 188) ; V (R. 189,

190) ; VI (R. 190 to 195 inclusive) ; all of which are

set out in full hereinafter.

PERTINENT STATUTES

The defendant is charged in Count 4 of the indict-

ment with violation of Sec. 338, Title 18, U. S. C. A.,

and the particular sub-division thereof which reads as

follows

:

''Whoever, having devised or intending to devise

any scheme or artifice to defraud . . . shall, for the

purpose of executing such scheme or artifice or at-

tempting so to do, place or cause to be placed, any let-

ter, postal card, package, writing, circular, pamphlet,

or advertisement, whether addressed to any person
,

within or without the United States, in any post office,

or station thereof, or street or other letter box of the

United States, or authorized depository for mail mnt-

ter, to be sent or delivered by the post office establish-

ment of the United States . . . or shall knotvingly cause

to be delivered by mail according to the direction there-

on, or ait the place at which it is directed to be deliv-

ered by the person to whom it is addressed, any such,

letter, post card, package, writing, circular, pamphlet,

or advertisement, shall be fined not more than $1,000

or imprisonment not more than five years, or both.



The defendant is charged in Counts 7 and 8 of the

indictment with violation of Sec. 88 of Title 18, U. S.

C. A., which provides as follows

:

**If two or more persons conspire ... to commit any

offense against the United States . . . and one or more

of such parties do any act to effect the object of the

conspiracy, each of the parties to such conspiracy shall

be fined not more than $10,000, or imprisonment not

more than two years, or both.
'

'

SUMMARY OF THE EVIDENCE

Preliminary Statement:

This summary of the evidence does not purport to

be a summary of all the evidence. Five of the eight

eomits of the indictment were withdrawn from the jury

at the close of the case, and it would not assist the court

to detail the evidence relating strictly to these coimts.

The evidence, for purposes of analysis, may be di-

vided into four distinct classifications: (1) Evidence

relating to the Wagner transaction consummated in

1925, and which embraces about one-third of the entire

record. (2) Evidence of perpetration of the fraudulent

scheme upon divers individuals by members of

the separate conspiracies, as alleged in Counts 7 and 8.

(3) Technical proof supplied by employees of the

banks. (4) Evidence of certain statements made by the

defendant and his relations with the two groups of con-

spirators; evidence of two checks received by the de-

fendant from each of the two groups of conspirators.
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totaling four in all, which said checks were shown to

have been obtained pursuant to the execution of the

fraudulent scheme.

(1) The evidence relating to the Wagner transac-

tion is detailed with particularity, in an attempt to pre-

sent a chronological and narrative statement thereof.

This has necessitated skipping about from the testi-

mony of one witness to another, to the end that the nu-

merous links in this chain of evidence may be connected

together to form an intelligible sequence. Without re-

sort to such a method, any attempted summary of this

line of proof would only add confusion to an already

confused record.

(2) The testimony of the various witnesses who tes-

tified to the perpetration of the eye frauds upon them,

has been practically eliminated from the summary of

the testimony. It is not disputed that the actual con-

spirators did perpetrate the frauds upon the poor old

people who testified in this behalf. It is not disputed,

on the other hand, that the defendant had no connec-

tion whatsoever with the perpetration of these frauds.

The only claim made by the Government is that the

Defendant aided in furtherance of the fraudulent

scheme by cashing, or attempting to cash certain checks

obtained in execution of the fraudulent schemes. A
summary of this line of proof would only add a rhyth-

mic monotony to the review of the evidence without

lending any assistance to the Court upon the questions

jjresented.



(3) A substantial portion of the testimony relates

to the technical proof supplied by employees of the

irarious banks which handled the checks mentioned in

;he first six counts of the indicement, i. e., the Mershon

jheck (Count 1), the Belter check (Counts 2, 3 and 4),

md the Deibert checks (Counts 5 and 6). As already

tioted, the only portions of this testimony with which

we are now concerned is that pertaining to the specific

iharge alleged in Count 4 of the indictment. The evi-

ience in respect to this particular phase of the proof

Ls summarized beginning at p. 23 of this brief.

(4) The evidence relating to certain statements

rnade by the defendant, his relation with the two groups

3f conspirators and his method in cashing or attempt-

ing to cash the two checks obtained, respectively, in

3xecution of each of the fraudulent schemes is set forth

with particularity. It is upon this phase of the testi-

oiony that the essential contention in the case will be

uade by the government—on the subject of intent and

m the question of whether the defendant was a party

|to the said fraudulent enterprises.

IMPORTANT EVIDENCE

Frank Nelson, alias Frank Faircloth, but commonly

mown as ** Slats" Nelson, testified that he first met the

iefendant through a mutual acquaintance, Dr. Brown,

shortly after the World War. Dr. Brown had an op-

ical store adjoining the place of business of the defen-
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dant at that time. The three visited together and were

friendly (R. 50). This was in 1918 or 1919 (R. 61).

After leaving the Army, Nelson entered the hotel busi-

ness in Spokane and continued in that line of work for

about four years, until ''about 1925" (R. 61). While

in Spokane, and apparently while operating the hotel,

Nelson studied optometry for two years, and began

practicing optometry in Spokane the latter part of

1924. He became a registered optometrist (R. 62). In

1925 Nelson discontinued the hotel business and the

practice of optometry and began his criminal career in

the "eye business," of which much will be seen as the

theme progresses (R. 61). During the year 1925, and

prior to November of that year. Nelson associated him-

self with the Dr. Brown previously mentioned, in the

carrying on of the eye frauds (R. 57-138) . On or about

Nov. 18, 1925, Nelson and Brown acting together in

their fraudulent scheme, performed a fraudulent oper-

ation upon the eye of a Mr.William Wagner, near Van-

couver, Washington (R. 56-57-68-69-72-73). For the

operation two checks were given, one for $500.00 and

one for $175.00, both drawn on banks at Vancouver,

Washington (R. 57). Dr. Brown cashed the $175.00

check at a Vancouver bank and received the money )

therefor (R. 57). Nelson attempted to cash the $500.00

check at a Vancouver bank, but the bank refused to

cash the check due to a supposed irregularity of the

endorsement. The bank did, however, certify the check

to its full amount "good when properly endorsed" (R.
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84). The check was endorsed in blank and was freely

negotiable (R. 57-186). Nelson turned the check over

to Dr. Brown and did not see the check again until

1936 (R. 57). A few days later the check came back to

the bank, bearing a second endorsement, "O. A. Plum-

mer," the alias name under which Nelson was operat-

ing at that time (R. 69-158). The record does not show

who sent the check in for collection (R. 84). In the

interim Mr. Wagner had informed Mr. Dubois of the

bank of the circumstances under which the check was

given, and when the check came through for collection,

it was stamped "payment stopped" and returned to

the forwarding bank (R. 84). Mr. Stapleton, now Cir-

cuit Judge of Multnomah County, Oregon, and at that

time an attorney practicing in Portland, then took the

check personally to the Vancouver bank and demanded

payment. Mr. Dubois of the bank understood that

Judge Stapleton was representing the defendant in

making the demand (R. 84-85). It does not appear whe-

ther the banker informed Judge Stapleton of the cir-

cumstances attending the Wagner transaction (R. 85).

However, '
' after these men departed with the checks, '

'

Mr. Wagner came to Portland in an effort to locate the

"eye doctors" and talked with Mr. Mazurosky, his en-

dorsement having appeared at some juncture upon the

$500.00 certified check (R. 70-186). In that conversa-

tion, Mr. Wagner told the defendant of the circum-

stances under which the check was given (R. 83). Then

a few days after Mr. Dubois of the bank had talked
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with Judge Stapleton about the check, the Judge

brought the same to Vancouver and personally and

voluntarily surrendered the check to the bank without

payment. The check was never paid (R. 84-85). Nelson

testified that subsequently the defendant was reim-

bursed for having cashed the $500.00 certified check

;

that "there was a thousand dollars given to Mazu-

rosky"; and that when he "casually" asked the defen-

dant in 1931 if it really cost a thousand dollars to

'

' square '

' that check, the defendant replied, '

' Well, you

still owe me money." That was the only conversation

Nelson ever had with the dfendant about the check

(R. 52-53), and that was six years after the transaction

occurred (R. 56), and the only time Nelson had seen

the defendant between the time of the Wagner trans-

action in 1925, and the time he came back to this part

of the country (Portland) in 1931 (R. 52-56).

After Nelson and Brown departed with the checks

(Nov., 1925), Henry Wagner started on their trail

(R. 70). He first came to Portland to interview the

defendant, and did interview him one time alone (R.

70), and a second time in company with a police offi-

cer, the witness Goltz (R. 73-74). On each occasion, the

defendant gave Mr. Wagner and the officer a full ac-

count of the transaction in which he obtained the check

;

stated that the parties had bought $106.00 worth of

merchandise and that he had given them the balance

of the $500.00 certified check in cash; that he had
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known one of the men for a number of years ; that he

didn't know where they were, but thought they were

around Portland; that Plummer (Nelson) was a gam-

bler and that he "made" the logging camps (R. 74).

The defendant gave accurate descriptions of both men
to the police and to Mr. Wagner (R. 70-74-75-69).

To develop the defendant's knowledge of the Wag-
ner transaction, the following questions and answers

were propounded to and given by the Witness Nelson

:

''Mr. Dillard: Q. did you ever discuss this plan or

means that you have described here of obtaining these

checks from the Belters and the Wagners with Joe

Mazurosky, or discuss it in his presence'?

"A. 1 don't really think we ever did discuss it.

"I do not remember of having any conversation

with him in that regard.

"Mr. Dillard : Q. I will ask you if either you or this

man Brown that you refer to ever discussed this system

of obtaining money from people which you have de-

scribed you used in the Wagner instance. Did you ever

discuss it in the presence of the defendant '^

"A. No, sir, I don't think that I ever discussed it

witht Mazurosky or with Brown before any of us to-

gether." (R. 58).

The foregoing completes the record of the Wagner

transaction.
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It is apparent from the record that when Nelson

and Dr. Brown combined their talents in the prosecu-

tion of the eye fraud in 1925, Brown closed his opto-

metry store, discontinued practice, and devoted his full

time to a career of fraud and criminal adventure with

Nelson. Nelson testified that at the time of the Wagner
transaction, he left "that part of the country" (R. 52)

and did not return until 1931 (R. 56). Nothing further

is heard of Dr. Brown except that he died and Nelson

buried him at Cincinnati, Ohio (R. 65). The date of

Brown's death does not appear in the record.

Nelson continued in the practice of the eye frauds

from 1925 until 1928 or 1929, at which time he entered

the hotel business at Seattle, Washington. He engaged

himself in this line of work for about a year (R. 62).

The record does not show whether during this interim

period between 1925 and 1928, he practiced the eye

frauds by himself or in combination with others (R.

62). After discontinuing the hotel business around

1929, Nelson re-entered the "eye business." He was

convicted "on this racket" in 1930 at Rockford, Illi-

nois (R. 62). He also served time in a penitentiary in

Wyoming on a felony charge, the time and period of

his incarceration not appearing in the record (R. 63).

Aside from these three interludes, i. e., the operation

of the hotel for a year around 1929, the Rockford, Illi-

nois, incident, and that which occurred in Wyoming,

he was engaged in perpetration of the eye frauds (R.
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62). He would occasionally take time off to do some

gambling (R. 62).

After returning to the Northwest in 1931, Nelson

saw the defendant at various times. On a number of

occasions, he borrowed money from defendant, who in

connection with his store, operated a pawn shop (R.

62). These loans were never in excess of $50.00 at a

time (R. 60-64). In 1931, Nelson, the defendant and

other un-named parties took a pleasure trip some place

in Washington and stayed three lor four days (R.

60-61).

On or about September 20, 1935, Nelson performed

one of his fraudulent operations upon the eye

of one Belter (R. 136-54). For the operation, he

received $300.00 in cash and Mr. Belter's check for

$500.00. This check (Exhibit 4) was sent by Nelson

through the mail from Spokane, Wasliington, to the

defendant at Portland. It was endorsed in blank by

one Londergan, Nelson's partner, and did not bear Nel-

son's endorsement (R. 50-51). Nelson used his true

name of Frank Nelson in transmitting the check to the

defendant (R. 50-51). At the time the check was for-

warded. Nelson owed the defendant twenty or twenty-

five dollars (R. 51-64). The defendant cashed the check

and Nelson testified that the proceeds, $400.00, were

sent to him by the defendant about six weeks after the

date appearing on the check. Nelson gave him $50.00
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for cashing the check, paid him $30.00 interest that he

owed him, and the remaining $20.00 deduction was for

money borrowed from the defendant (R. 51).

^*Mr. Dillard: Q. I will ask you, Mr. Nelson, if you

ever had a conversation with Joe Mazurosky, the de-

fendant, relative to the cashing of checks that might

be sent to him by you?

"A. Well, I really couldn't say that I did have any

understanding.
*

' Q. Did you ever talk with Joe Mazurosky, the de-

fendant, about a commission for cashing this check or

other checks of a similar character ?

*'.
. . Objection. A. Well, there was only one time to

my knowledge; the defendant told me that ten (10%)

per cent wasn't enough; he would have to have more

money than that.

"Mr. Dillard: About when was that?

"A. That was in '35.

"Q. At that time did he say any more than that, that

ten (10%) per cent wasn't enough.

"... He just said that the checks were getting a

little hot and he would have to have more commission."

(R. 52)

On or about the 6th day of December, 1935, Nelson

and Londergan performed one of the fraudulent oper-

ations upon the eye of E. C. Deibert, at Rockford,

Washington. The check of Mr. Deibert in the siun of

$300.00 was given in payment for the operation and
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the check was sent by Nelson to the defendant at Port-

land (R. 59). Nelson testified that he heard nothing

further about the check. Nelson was asked why he sent

the Belter check and the Deibert check (Exhibit 26)

to the defendant, and he testified: "Well, I knew that

the checks were to be handled through him" (R. 59).

Nelson, in these communications, used his true name

(R. 60).

"Mr. Dillard: I will ask you (Nelson) if you ever

had a conversation with Joe Mazurosky, we will say

between the years of 1929 and 1935, concerning the

means by which you made your livelihood, made your

living ?

"A. About the only thing that was ever said in re-

gard to the business was, he asked me, 'How are the

suckers. Slats? Are you making any big sales?' That

was the only conversation we had (R. 60).

"He asked me that several times between 1929 and

1935" (R. 60).

On or about the 20th of December, 1935, the defen-

dant was interviewed by two police officers, the wit-

nesses O. A. Powell and W. E, Williams, in reference

to the Deibert check. Exhibit 26. The defendant iden-

tified the party, J. C. Adams as Nelson ; told the offi-

cers he did not know his correct name, but that he was

commonly known as "Slats" and that he had worked

with Dr. Brown about 16 years ago in the eye specialist

bunk as far as he knew. The witness Powell couldn't
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recall whether the defendant told him he received the

check personally or through the mail. The \vitness Wil-

liams testified that the defendant told him and Officer

Powell that Nelson had brought the check in to have

it cashed; that the defendant refused to cash it; he

said he would put it through the bank and he (the de-

fendant) didn't know whether it was any good until

the officers told him it had come back (R. 80). Nelson,

on the other hand, testified that he had sent the check

to the defendant from Spokane, Washington (R. 59).

Testimony relating to the conspiracy charged in count VII of

the indictment:

The witness John M. Gray testified that he was en-

gaged in the eye frauds, and that he first entered the

business in 1930. Prior to that time he had been a prac-

ticing optometrist for many years (R. 97). At the time

of the trial, he was an inmate of the Texas penitentiary

under sentence of 43 years for various crimes including

assault and attempt to murder, grand theft, and an eye

fraud charge in Norfolk, Virginia, to which he pleaded

guilty (R. 96). The witness operated in the eye frauds

between 1930 and 1935, and defrauded about 1,000 peo-

ple during that period (R. 97-98) . The witness first met

the defendant in November, 1935; was casually intro-

duced to him, and had no conversation with him (R.

86-93).

On or about October 29, 1934, Gray, in conjunction

with one T. A. Andrews, imposed the fraudulent eye
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treatment on one Mrs. Mershon in the vicinity of Ar-

lington, Washington (R. 86). For this service, they re-

ceived the check of Mrs. Mershon in the sum of $450.00

(R. 134). Gray took the check to Seattle, Washington,

and delivered it to one Roy Martin, another confede-

rate in this particular scheme (R. 86). The witness

didn 't know personally what Martin did with the check,

but Martin told him that he mailed the check to the de-

fendant (R. 90), Martin also told Gray that it would

cost him (Gray) 15% to get the check cashed through

the defendant. Subsequently, by pre-arrangement with

Roy Martin, Gray went in company with Mrs. Roy
Martin to the store of the defendant in Portland, Ore-

gon, and received the proceeds from the Mershon check.

Gray testified that the 15% was deducted for cashing

the check (R. 86-87). The witness was not sure it was

the defendant who delivered the money, but from his

location outside the store of the defendant, the party

looked to be about Mr. Mazurosky's height. He would

not swear it was the defendant whom he saw in the

store (R. 88).

The witness Horack, Portland City Police, testified

that "around December 18, 1934" he had interviewed

the defendant at his store in Portland and talked with

him about the Mershon check. Exhibit 1. Mr. Mazu-

rosky identified his signature and stated that he had

cashed the check. The officer told the defendant that

the check had been obtained in a *'bunco game," and
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the defendant told the officer he did not know how the

check was obtained; that he did not know the where-

abouts of the party ho gave him the check; that the

party was a doctor. The witness stated that the details

of the matter were hazy in his recollection ; that on the

previous trial he "might" have testified that he didn't

ask the defendant anything about who the parties were

from whom he (the defendant) obtained the check (R.

104-105).

The witness Eichenberger, Portland City Police,

testified that he interviewed the defendant in Decem-

ber, 1934, in company with officer Horack, concerning

the check, Exhibit 1 ; that the defendant told them that

he had cashed the check at the Bank of California ; that

the check had been given him for the purchase of some

goods ; that he had cashed the check and delivered the

balance of the money to the party (R. 106).

On or about September 13, 1934, Gray and his asso-

ciate, Andrews, perpetrated the eye fraud on one Allen

in the vicinity of Boulder, Colorado (R. 93). In pay-

ment for the operation, a cashier's check drawn upon

the Mercantile Bank and Trust Co. of Boulder, Colo-

rado, in the sum of $500.00 was given Gray.

After receiving the check. Gray gave the check to

Martin, who told him he could get the check cashed by

sending it to the defendant at Portland and that it

would cost 15% to have the check cashed. Martin told
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Gray he was going to send the check to the defendant

and did mail it to the defendant from Denver, Colo-

rado. Later, Martin gave Gray $425.00, the proceeds

from the check (R. 94-95).

Gray testified that Martin and another associate,

Crangle, are at this time in the penitentiary at Atlanta,

Georgia ; that T. A. Andrews is an inmate of a Federal

penitentiary in Virginia (R. 92).

ARGUMENT

ASSIGNMENT OF ERROR No. I

"The Court erred in over-ruling defendant's motion

for a directed verdict as to Counts 4, 7 and 8 of the

indictment made at the conclusion of the case after all

parties had rested, for the reasons therein set forth:

Mr. Biggs : ''The Government having rested and the

defendant at this time resting, moves the Court for its

order directing a verdict of not guilty as to each of the

counts in the indictment, on the ground and for the

reason that there is no substantial evidence sufficient

to submit to the jury which establishes or tends to es-

tablish the connection of the defendant with any

scheme or artifice to defraud, or the particular scheme

or artifice to defraud described and set forth in each



22

count of the indictment, or the use of the mails pur-

suant to said scheme, there being no conscious partici-

pation of the defendant in such scheme. With respect

to the count of the indictment relating to the defen-

dant's alleged connection with Roy Martin, John Gray,

and others, for the further reason that there is no tes-

timony whatsoever connecting the defendant with any

criminal device, scheme, intent, or plan on their part,

all of the testimony admitted being the testimony of

acts or declarations of alleged co-conspirators, and

there is an inadeuate prima facie showing of a con-

spiracy.

*'The Court: Which cornit is that, now?

"Mr. Biggs : That is Count 1 of the indictment,Your

Honor, and also Count 7 of the indictment, being the

conspiracy count, and for the further ground that there

is no substantial evidence that the United States mails

were used by the defendant voluntarily or involmita-

rily or at all in comiection with this.
'

'

Thereupon the following proceedings were had:

"The Court: The Court at this time denies the mo-

tion for a directed verdict as to Comits 1, 2, 3, 5 and 6.

"Mr. Biggs: And may we have an exception to the

Court's ruling as to Counts 4,7 and 8 of the indictment

?

"The Court: Yes" (R. 181-182).

This assignment raises the question whether there

was any substantial evidence sufficient to warrant sub-
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mission to the jury of Counts numbered 4, 7 and 8.

Three distinct and severable lines of testimony were

offered by the government in support of each count,

respectively, and the argimient will be directed to each

comit in chronological sequence.

COUNT IV

INTENT AND KNOWLEDGE

Proof of intent and knowledge on the part of defen-

dant, as respects this count is closely identified with

the same question applying to Count 8. Discussion of

this element of the testimony will therefore be deferred

for treatment in the argument under the same sub-head

under said Count 8, beginning at p. 55 of this brief.

PERTINENT FACTS AND DISCUSSION

Attention is directed to the proof proffered by the

United States in support of Count 4 of the indictment.

The Court held that there was no sufficient evidence

of maiUng of the Belter check (Exhibit 4) by the Bank

of California (R. 160), but the record does show that

the defendant deposited the check with the Bank of

California, at Portland, Oregon, for collection and that

it was transmitted to the First National Bank of Ken-

newick, Kennewick, Washing-ton. Upon receiving the

item for collection, the Kennewdck Bank debited the

account of the drawer of the check, Mr. Belter, and

thereupon forwarded to the Bank of California at



24

Portland its own draft drawn upon the First National

Bank of Portland, to the favor of the Bank of Cali-

fornia, in payment of the check. Adequate proof was

offered to show that the draft was transmitted by the

use of the United States mails (R. 117). No evidence

whatsoever was offered to show the custom of the banks

in the payment by the collecting bank of items sent by

the forwarding bank for collection. There is not so much

as a suggestion in the record that it was the custom

and/or ordinary course of business for the collecting

bank to remit and pay by means of its own draft.

The subdivision of the statute, Sec. 338 of Title 18,

U. S. C. A., under which this count of the indictment

was drawn provides :

'

' Whoever shall knowingly cause

to be delivered by mail . . . any such letter, etc., for the

purpose of executing such scheme, shall be fined, etc.

It is assumed from the line of proof received in an

attempt to establish liability on this count of the indict-

ment that the Grovernment relied upon the rule enun-

ciated in the cases of Spear vs. U. S., (CCA 8th, 1917)

240 F. 250, cert, denied (1918), 246 IT. S. 667, 38 Sup.

Ct. 335, 62 L. Ed. 929; Savage vs. U. S., (CCA 8th,

1920) 270 Fed. 14, cert, denied (1921) 257 U. S. 642,

42 Sup. Ct. 52, 66 L. Ed. 412. The rule of these cases

is that liability may attach even when the actual mail-

ing has been done by a person entirely independent of

the defendant's control, this presumably upon a fic-

titious agency theory. A second theory found in the
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cases as a basis for liabilitj^ under the statute, is found

in the rule that if the transmission of the item through

the mails was the natural and reasonable consequence

to be anticipated by the parties, this shall satisfy the

provision requiring that the party shall ''knowingly"

cause the item to be mailed. Shea vs. U. S., 251 Fed.

440; cert, denied 248 U. S. 581, 39 Sup. Ct., 132, 63 L.

Ed. 431.

It is of course true that when a party deposits a

check with a bank for collection upon an out-of-town

bank, he may reasonably anticipate that the check will

be forwarded through the mails in the process of mak-

ing the collection. Any one at all cognizant with bank-

ing practice knows that the original check must find

its way to the drawee bank. The bank becomes the de-

positor 's agent in so forwarding the check. Spear vs.

U. S., supra. But the foregoing rule is without appli-

cation to the facts offered in support of Count 4 of the

indictment. The proof shows that the First National

Bank of Kennewick, the bank on which the check was

drawn, cashed the check, that is, debited the accoimt

of the drawer and charged itself with the amount of the

collection (R. 118). It thereafter forwarded its own

draft drawn to the favor of the Bank of California, in

payment of the collection item (R. 117).

We proceed now to an analysis of the facts and the

rules of law pertinent thereto to determine whether
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the evidence in the case establishes liability under either

one of the theories of liability suggested in the cases

which have construed the statute, and to which refer-

ence is made, supra.

The First National Bank of Kennewick w^s not acting as the

agent of the defendant or of the Bank of California in trans-

mitting its draft to the Bank of California, in payment of the

check after collection thereof:

The relation between the forwarding bank (Bank

of California) and the collecting bank (First National

Bank of Kennewick) was that of principal and agent

until the agent had completed the business of collec-

tion. Upon debiting the account of the drawer of the

check, the First National Bank of Kennewick became

the debtor of the Bank of California, and the agency

relation ceased. One duty (the duty to collect) came to

an end, and another (the duty to remit) arose in its

place. Mr. Justice Cardoza in JeiDiings et ah vs. United

States Fidelity & Guarauty Co., 294 U. S. 216, 55 Sup.

Ct. Rep. 394, 79 L. Ed. 869 (1935). In the foregoing

case the learned justice cites numerous cases wliich

serve to dissipate any possible theory of agency per-

taining after the collection has been effected and the '

money received by the bank which has made the collec-

tion, i. e., the drawee or collecting bank. The collected

funds were "mingled" with the funds of the collecting

bank and the agency relation theretofore existing, gave

way to the normal debtor and creditor relation. The
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legal and factual status of the defendant is thus clearly

distinguishable from that exhibited in the line of cases

above adverted to, which are usually cited as the lead-

ing cases on this particular phase of the problem.

It should be observed that under the cases where

liability has been imposed for sending or causing a

check to be sent through the mails by a bank, the facts

have invariably disclosed that the check was forwarded

for collection, thereby uniting the defendant in the case

as principal with the forwarding bank as agent. Where
the check is not placed with the bank for collection,

but, rather, is cashed by the bank and credit given, the

relation of principal and agent would not come into

being. The bank would thereby receive title to the check

and its act in forwarding the same through the mails

to the drawee bank would not in any sense be deemed

one directed to the execution of a fraudulent scheme.

Douglas vs. Fed. Res. Bank, 271 U. S. 489, 492, 46 Sup.

Ct. 554, 556, 70 L. Ed. 1051. Newland vs. First National

Bank of Kansis City, (CCA 8) 64 Fed. (2) 399, 402.

The relation between the depositor of the check and the

bank would simply be that of debtor and creditor and

the act of forwarding of the check would be an inde-

pendent banking transaction. Correlatively, when the

agency is cut off by the collecting bank's receipt of the

funds in payment of the check, its act in making pay-

ment to the forwarding bank by means of its own draft

is an independent banking trasaction between the col-
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lecting bank as debtor and the forwarding bank as

creditor. Jennings et al vh. United States Fidelity dc

Guaranty Co., supra.

In concluding, attention is directed to the case of

Spillers vs. U. S., 47 Fed. (2) 893 (CCA 5). The testi-

mony showed that the defendant had sent five checks

to a Mrs. Oliver at Weatherford, Texas. Her daughter

received them and deposited them in the bank, which

bank in turn sent them to another bank in another city.

A witness testified that in the usual course of business

the checks would be sent by mail. Additional facts are

found in the decision of the court:

'

' It was not shown that the bank was the agent
of the appellant or had any dealings with him . . .

"No doubt the statute is to be broadly inter-

preted to effect the intent of Congress. The general

rule may be deduced from the reported cases that

whenever a person puts in motion a train of cir-

cumstances that ivill inevitably cause the mailing

of' a letter as a necessary step in a fraudiileni\

scheme, he may be found guilty of causing the let-

ter to be mailed on sufficient proof of knowledge
and intent. . . . However, it is not every incidental

use of the mail that occurs as a result of the scheme
that tvould constitute a violation of the law. The
letter must he knowingly mailed or he caused to he

mailed in furtherance of the scheme hy the defen-

dant.''

''On the undisputed facts in the record there

is nothing to shoiv that appellant knew, or had any
reason to know, or intended that any of the parties

to whom cheks trere sent would deposit them in
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banks which would in turn mail them to Fort
Worth or Dallas for collection or that lie in any
way induced the deposits."

The foregoing case is cited at this stage of the argu-

ment on the proposition that the courts require the es-

tablishment of the relation of agency where a defendant

is sought to be charged for having caused banks to

handle checks received as the fruits of a fraudulent

scheme. The case is to be considered in conjunction with

the decisions already cited which impose hability where

the bank is made the agent by receiving a check for col-

lection. We proceed now to point out that there is noth-

ing in the record to show that appellant knew, or had

any reason to know, or intended that the Bank of Ken-

newick should send its draft through the mails, thereby

to render him liable on this count of the indictment

The transmission through the mail of the draft, Exhibit 11, was

not the natural and reasonable consequence to be anticipated

by the defendant in the collection of the check, Exhibit 4, and

the Defendant did not therefore "knowingly" or at all cause

the mails to be used.

We are confronted at the outset with the proposi-

tion, already mentioned, that there is a total absence

of any evidence shomng that it was the custom, prac-

tice and ordinary course of business for the First Na-

tional Bank of Kennewick or for any other bank to

remit collected items by its own draft. Moreover, there

is no evidence or suggestion in the record of knowledge
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possessed by the defendant as to the customs and prac-

tices of banks in the handling of such items beyond the

fact the defendant did keep a bank account and did

avail himself of the ordinary banking facilities.

Conusel for the government and the court appar-

ently assumed that the same course of practice was in-

dulged by banks in the remitting of funds collected on

a forwarded item, as in the case of an original check

forwarded for collection. This is far from the fact and

the rule has long been settled, both in the state and the

Federal courts, that the two phases of the transaction,

i. e., the forwarding for collection and the remitting

of the funds collected rest upon different considera-

tions of fact and law.

A precise statement of the rule to which reference

is-made is found in the case of Federal Reserve Bank

of Richmond vs. Malloy et al., 264 U. S. 160, 44 Su]).

Ct. Rep. 296, 68 L. Ed. 617. Under the facts of that case,

a check was sent for collection to the bank upon which

the check was drawn. The collecting bank charged the

account of the drawer of the check and stamped the

check ''paid" and on the same day of receipt of the

item, transmitted its draft drawn upon another bank in

pajonent of the collection. The question was whether the

collecting bank had the right as a matter of law and

under prevailing custom and practice to remit by for-

wording its own draft rather than the actual money

called for by the terms of the check. The collecting
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bank's draft was not honored, and the question of the

right of the collecting bank to remit by its own draft

was squarely presented. Further facts are noted in the

extracts from the opinion of Mr. Justice Sutherland.

The Court held

:

" It is settled law that a collecting agent is with-
out authority to accept for the debt of his principal
anything but 'that which the law declares to be a
legal tender, or which is by common consent con-
sidered and treated as money, and passes as such
at par. ' Ward vs. Smith, 7 Wall. 447, 452 (19 L. Ed.
207). The rule applies to a bank receiving commer-
cial paper for collection.

" (Citing cases.) It is unnecessary to cite other
decisions, since they are all practically uniform.
Anderson vs. Gill, supra, presented a situation

practically the same as the one we are here dealing

with, and the Supreme Court of Maryland, in dis-

posing of it, said:
" 'Now, a check on a bank or banker is payable

in money, and in nothing else. Morse, Banks &
Banking (2nd Ed.) p. 268. The drawer, having
fmids to his credit with the drawee, has a right to

assume that the payee will, upon presentation, ex-

act in payment precisely what the check was given

for, and that he will not accept, in lieu thereof,

something for which it had not been drawn. It is

certainly not within his contemplation that the

payee should upon presentation, instead of requir-

ing the cash to be paid, accept at the drawer's risk,

a check of the drawee upon some other bank or

banker.' . . .

"Finally, it is urged that the acceptance of the

drawee's own draft, instead of money, was justi-

fied by custom. The testimony relied upon to estab-

lish the custom follows

:
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" 'The business of check collecting is handled
by the Federal Reserve Bank in a way very similar

to that in which it is handled by collecting banks
throughout the country. When one bank receives

checks on another in a distant city, it usually sends
them to the bank on which they are drawn or to

some other bank in that city, and receives settle-

ment by means of an exchange draft drawn by the

bank to which the cliecks are sent U|)on some one of

its correspondents. When checks are sent with the

expectation that the bank receiving them wall remit
at once, we call it sending for collection and return.

When this is done, the bank upon which the checks

are drawn is expected to cancel the cliecks and
charge them to the accounts of the drawers, and to

remit by means of its exchange draft or by a shi])-

ment of currency.'

"It thus appears that the custom, if otherwise
established, does not fix a definite and uniform
method of remittance. When checks are sent for

collection and return, the bank is expected to can-

cel the checks, and charge them to the account of

the drawers, and remit 'by means of its exchange
draft or by a shipment of currency,' the former
being used more frequently than the latter. Whe-
ther the choice of methods is at the election of the

drawee bank or the collecting bank does not ap-

pear. If it be the latter, it would seem to result that

the election to have remittance by draft instead of

currency, being wholly a matter of its discretion,

or even of its caprice, as to which the owners are

not consulted, would be at its peril, rather than at

the risk of the owners of the check.

''Btit the py^oof shows that the alleged eustom

was not knotvn to plaintiffs, and they eoidd not be

held to it tvithout sueh knowledge, because, all

other reasons aside, by its micertainty and lack of

uniformity, it furnishes no definite standard by

which the terms of the implied consent sought to be
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established thereby can be determined. It furnishes
no rule by which it can be ascertained when an
exchange draft shall be remitted and when cur-

rency shall be required, or who is to exercise the
right of election. . . .

'M custom to do a tiling in either one or the

other of two modes, as the person relying upon ii\

may choose, can furnish no basis for an implication
that the person sought to he hound hy it had in

mind one mode rather than the other.

''It is said, however, that there is a custom
among banks to settle among themselves by means
of drafts, so well established and notorious that

judicial notice of it may be taken. But the usage
here invoked is not that, but is one of special appli-

cation to a case where the collection of a check is

intrusted to the very bank upon which the check
is drawn and where payment is accepted in a me-
dium which the contract, read in the light of the

law, forbids. The sjoecial situation with which we
are dealing is controlled by a definite rule of law
which it is sought to upset by a custom to the con-

trary effect ..." (Italics ours.)

The law of the State of Washington is to the same

effect. In First National Bank vs. Comm. Bank &
Trust Co., 242 Pac. 356, 358, 137 Wash. 355, it was held

that in the absence of custom or agreement, a collecting

bank is without authority to accept for the debt of its

principal anything but that which the law declares to

be legal tender.
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The Supreme Court of Oregon held to the same ef-

fect in Loland vs. Nelson, 139 Ore. 581, 585, 8 Pac.

(2) 82:

''The acceptance by the Federal Reserve Bank,
Portland Branch, of a draft upon the Bank of Cal-

ifornia, instead of demanding and collecting the
money due on said check, ivas in no sense the act

of defendants Jenning, nor should theij he charge-

ahle therewith."

An interesting case on the same point is Fanners

Bamk and Trust Co. vs. Newland, 31 S. W. 38,39, 97

Ky. 464, wherein the Court held

:

"Since the paying bank's draft may not under
the rule be accepted by a collecting bank, the only
course remaining is to send an agent to the point

of collection or to have the bank or agent at that

point send the actual rnoney by express or other

means of transportation."

Though there is no evidence in the record that it is

customary to forward money or currency by express,

and not through the mails, the Court is asked to take

judicial notice of that fact. The phrase "shipment of

currency" referred to in the Malloy case, supra, quite

obviously did not refer to a transfer of the money by

use of the mails. For other cases see Marshall vs. Wells,

73 Am. Dec. 381; Rainwater vs. Federal Reserve Bank

of St. Louis, 290 S. W. 69, 172 Ark. 631.

With the foregoing rules of decision in mind, it may

not be successfully contended that the forwarding of

the draft by the First National Bank of Kennewick
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to the Bank of California, at Portland, was a reason-

able consequence to be anticipated by the Defendant,

upon his deposit of Exhibit 4 with the Bank of Cali-

fornia for collection. There is not a scintilla of evidence

in the record showing what the custom of the respective

hanks was in the remitting of funds collected on checks

forwarded to the drawee hank. No special contract or

even the basis for an implied understanding between

the banks defining the terms of the remittance is shown.

In the absence of a special agreement, or of custom of

universal application shown to have been known to the

defendant, he would naturally assume as this Court

would that the Kennewick bank would act within the

bounds of its legal authority and remit in the specific

medium called for by the terms of the check, to-wit:

Five Hundred Dollars, and not by means of its own

draft. Fed. Reserve Bank vs. Malloy, supra.

If counsel for the Government should have sought

to offer proof on the subject of the customs and prac-

tices of banks in remitting funds collected on checks

forwarded for collection by draft, grave difficulty

would be encountered in supplying the necessary proof.

The Federal Reserve System has a,s one of its essential

functions, a means of clearing checks without an inter-

change of communication by mail between correspond-

ing banks. The teletype, the radio, and the telegraph

companies all play steUar roles in the banking drama

as it is enacted daily in the banks of this country, both

large and small. The First National Bank of Kenne-
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wick is not a '

' distant
'

' bank witliin the perview of the

decisions. It is within the immediate trading area of

Portland, Oregon, in the Columbia Basin, and main-

tains its correspondent bank in Portland (R. 116).

In considering this phase of the question, the lan-

guage of Judge Chase, found in the case of United

States vs. Baker et ah, 50 Fed. (2) 122, (CCA 2), is

peculiarly appropriate

:

"Since proof of the mailing of one of these let-

ters was the sine qua non of the crime charged, it

is necessary to look closely to this question upon
which so much depends to determine whether it

supplied the requisite proof. Of course, the neces-

sary proof may be furnished by circumstantial evi-

dence alone. Freeman et al. vs. United States,

supra, and cases cited. But the circumstances
proved must exclude all reasonable doubt.

The presumption, under the facts appearing in the record, is that

the defendant intended the remittance of the funds collected

on the Belter check. Exhibit 4, to be made without use of

the United States Mails.

The remittance of the funds collected upon the

check, Exhibit 4, might have been made in the reason-

able anticipation of the defendant, in a number of ways

without resort to use of the mails. The record is devoid

of any evidence showing the customs and practices of

the banks in the mode or formulae customarily adopted

by them in making such remittances. There is an ab-

sence of any evidence showing knowledge on the part
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of the defendant of any such customs and/or practices,

if they do exist. Where it is shown that an act may be

performed in one of two ways, one of which involves

violation of a penal statute, and the other does not come

within the interdiction of the statute, the presimaption

is that the defendant intended the act to be performed

in an alternative manner which would not involve vio-

lation of the statute. Underhill on Criminal Evidence,

Ed. 1935, p. 52, contains expression of the rule in the

following language:

"Where there are two conclusions reasonably
possible, one compatible with innocence, and the
other with guilt, the presumption of innocence
must prevail."

The rule is aptly phrased in the case of WiUsma)i

vs. United States, 286 Fed. 852, 856 (CCC 8)

:

"Evidence of the facts that are as consistent

with iimocence as with guilt is insufficient to sus-

tain a conviction. Unless there is substantial evi-

dence of facts which exclude every other hypothe-
sis but that of guilt, it is the duty of the trial court

to instruct the jury to return a verdict for the

accused ; and where all the substantial evidence is

as consistent with iimocence as with guilt, it is the

duty of the appellate court to reverse a judgment
of conviction." See cases cited in the decision, and
see also Terrij vs. United States, 7 Fed. (2) 28,

31 (CCC 9).

In Dalton vs. U. S., 154 Fed. 461 (CCA 7), the ac-

cused was a party to a fraudulent scheme in which he

and his confederates used the express and the telegraph
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companies in its execution. Subsequently certain of the

conspirators began use of the U. S. Mails, but it was

not shown that the accused participated in the scheme

after the use of the mails was adopted as an aid in fur-

thering the scheme. Counsel for the Government sought

to invoke "an inference or presumption of continuance

arising from the facts and circumstances proven," but

the court rejected the argiunent, and held:

"Under the established rule of our criminal

law, however, as well defined in Coffin vs. United

States, 156 U. S. 432, 458, 15 Sup. Ct. 394, 39 L.

Ed. 481, the 'presumption of innocence is an in-

strument of proof created by the law in favor of

the accused,' and the presumption that the accused

would not remain in the concern tvhen it turned
i)ito a criminal course (criminal under the Federal
Statute) tvould set aside or overcome the assumed
inference of fact relied upon/'

The court in the above case also observed (pp. 462,

463):

"Moreover, while several witnesses state con-

versations with the plaintiff in error to arrange
for transmissions of the (so-called) literature by
express in 1903 and 1904, the record is without

proof ... of facts to charge the plaintiff in error

with purpose at such times to use the mails in exe-

cution of the scheme."

The case of Coffin vs. U. S., cited in the Dalton case,

supra, appears to be the leading case defining the full

limits of the application by Federal Courts of the pre-

sumption of innocence. The Court goes further than
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to consider this rule as a presumption under the usual

definition of the term, but defines it rather as an ''in-

strument of evidence," operable at all times in a crim-

inal case in favor of the accused.

It is respectfully submitted that there is an absence

of any testimony in the record sufficient to warrant

consideration by the jury of Count 4 of the indictment.

I
COUNTS VII AND VIII

Both of the foregoing- counts are predicated upon

an identical theory and most of the legal propositions

applicable to one will apply with like effect to the other.

Since each count embraces a distinct and separate con-

spiracy, complete in itself under the theory of the pros-

ecution, the facts offered to support one conspiracy

comit will be without relevancy to sustain the other.

The testimony received in respect to Coiuit 7 is sum-

marized bginning at page 18 of this brief. The remain-

der of the testimony as summarized herein, was di-

rected to the proof Count VIII.

Among other things, the prosecution carried the

burden of proving (a) that a conspiracy existed as

charged in each coimt of the indictment; (b) that the

defendant was one of the conspirators, and (c) that it

was a part of the agreement comprising the conspiracy

that the U. S. Mails should be used in executing it.
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INTENT TO USE THE MAILS

There is no substantial evidence to show that it was a part of

the agreement comprising the conspiracy that the United

States Mails should be used in executing it.

This point applies to both conspiracy counts. The

methods of approach of each group of conspirators

were similar in character. Without exception, and so

far as the record shows, in each of the thousands of

frauds perpetrated, the conspirators would x^ersonally

call upon the victim, would personally persuade the

victim, perform the fraudulent operation, and there-

upon personally receive the check or the cash in pay-

ment therefor. The witness Gray testified that between

1930 and 1935, he and his confederates imposed the

fraudulent scheme upon about one thousand people.

(E. 97-98) If Nelson was as active in his conspiracy,

as Gray was in his. Nelson and his group imposed the

fraud upon approximately two thousand peoj^le during

the entire period of his engagement in it. From the rec-

ord, it api3ears that only on two occasions did Nelson

use the mails in alleged furtherance of the scheme and

that was only after an attempt had been made in each

instance to personally cash each of the checks at the

banks or in the neighborhood where the respective

checks were received. Such was the invariable practice.

An identical course was pursued by Gray, and out of

the approximate number of 1000 frauds perpetrated by

his group, there were but two occasions in which the

mails were used as shown by the record.
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It is significant that though Gray, heading one of

the conspiracies and Nelson, heading the other, both

testified apparently without reservation and freely dis-

cussed all the details relating to the respective conspi-

racies, and neither of them testified that it was a part

of the scheme that the mails, should be used. This is a

circumstance heretofore recognized by this court to be

of controlling importance. Kuhn vs. United States, 26

F. (2d) 463 (CCA 9).

With the foregoing facts in mind, attention is di-

rected to the case of Faryner vs. United States, 223 Fed.

903 (CCA 2), cert, denied 238 U. S. 638, 59 L. Ed. 1500,

35 S. C. 940. The facts upon which the ruling was based

may be substantially inferred from the language of the

court, as follows

:

"Count 1 charged a conspiracy (section 37) to

commit a violation of that section (215) . Under the

first count, therefore, the government had to sus-

tain a heavier burden of proof as to the intent of

the conspirators than under the other two. Under
215 it is sufficient to show an intent on the part of

the deviser or devisers of the scheme to defraud
some one ; it is no longer necessary to show an in-

tent to use the mails to effect the scheme, as it was
under section 5480, U. S. Rev. Stat. The deviser of

the scheme may, at the time he planned it, have
intended to avoid all use of the mails in carrying

it out; nevertheless if, in carrying it out, he does

use the mails, the offense is committed. There are

two elements of the crime, a scheme intended to

defraud and an actual use of the mails; both, of

course, must be proved to warrant conviction.

When, however, the charge is conspiracy to commit
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the offense specified in section 215, it is necessary
to prove an intent, not only to defraud, hut also to

defraud by the use of the mails. The draftsman of
the indictment fully appreciated this; the first

count charges an intent to use the mails as well as

an intent to defraud.
"Upon a careful examination of the record we

are satisfied that the government failed to prove
an intent by the conspirators named in the first

count to use the mails to effect the scheme. Direct

evidence of intent is rarely available; it may be

shown by circumstances. Usually when the scheme
is unfolded it is apparent that it could not be car-

ried out without using the mails, and a jury is

therefore warranted, without further proof, in

drawing the inference that those who devised the

scheme intended to use the mails. We do not find

in this record sufficient to warrant the inference

that on January 2, 1910, when the conspiracy was
formed, the conspirators intended to use the mails.

The scheme revealed is markedly different from
others which have been before the courts (mainly

under old section 5480), where it was evident that

the scheme could not be successfully carried out

without using the mails. Thus in the old 'green

goods game,' no personal interview could he risked

until, after an exchange of letters, it appeared that

some individual was a person who might be safely

trapped. When the scheme is to dispose of stock

at inflated prices, advertisements have to be ]mb-

lished calculated to hring inquiries hy mail from
many different places; in that only can a suffi-

ciently broad field be found for the dissemination

of the securities. But iv this scheme different tac-

tics are required. Advertising in the hope of bring-

ing response from persons eager to pay $10,000 or

$25,000 or $50,000 for a few books would be a waste

of money. The only practical method is to find out

hy inquiry the names of persons likely to be fooled,
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and then to have theyn intervieived by one or more
cjlib talkers and thus persuade them to buy through
ingenious representations and the exhibition of let-

ters, telegrams, newspaper clippings, samples, etc.

When books in sets are bought, presiunably they
are sent by express, and the person who effected
the sale personally takes the check that pays for
tliem. Since inference is not enough to make out
full intent under Count 1, and there is no direct

evidence of it, ive think conviction under this count
shotdd be reversed."

In Schwartzberg vs. United States, 241 Fed. 348

(C. C. A. 2), the general nature of the charge contained

in the comit for conspiracy and the numerous counts

for the substantive offense was that one Bamberger

(a defendant) during several years represented him-

self to the persons and corporations to be defrauded

as a skillful salesman or a person able to procure busi-

ness, and having by such representations obtained some

business connection with said persons, he recommended

as good customers the other defendants. Thereupon

Bamberger's victims sold on credit to the other defen-

dants ; both they and Bamberger making, when it was

thought advantageous, false representations as to their

financial position and honest intent. For the goods sold,

payment was substantially never made. The court, in

holding that the evidence did not warrant conviction

on the conspiracy count, at page 353, said

:

It is substantially admitted that an inspection

of the record does not justify the finding necessary

to sustain the conspiracy count, viz., that there was
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an intent on the part of the conspirators to use the

mails in the execution of the scheme. Fanner vs.

U. S., 223 Fed. 903, 139 C. C. A. 341. While the mml
was used quite extensively, and in execution of the

fraud, the reliance of defendants, when some cer-

iainly conspired to defraud, was upon Bamberger's
quick tongue and fertility in falsehood. The intent

which we held necessary in the Farmer case was
naturally not proven by direct evidence, and could
not be inferred beyond a reasonable doubt.

^''The judgment on the conspiracy count is

reversed.''

A comparison of the facts of the Farmer case, supra,

with those offered by the Government in support of

each of the conspiracy counts, will reveal a striking

similarity, if not indeed, a substantial identity. The

Farmer case presents the settled law on this particular

phase of the question. It has been cited and approved

by this court. Siuhhs vs. United States, (C. C. A. 9)

249 Fed. 571.

Judge Morrow, speaking for this circuit in McKel-

vey vs. United' States, 241 Fed. 801, in sustaining the

sufficiency of an indictment emphasized that ''the use

of the mails and post office establishment formed a

part of, and was the essential fact of, the conspiracy

to commit an offense against the United States." See

also Morris vs. United States, 7 Fed. (2d) 785, (C. C.

A. 8) to the same effect.

Section 5480 of the Rev. St., which was in effect

prior to the adoption of the Penal Code, prohibited the
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mailing of a letter in the execution or attempted exe-

cution of a scheme to defraud. This section required

that there must not only be a scheme to defraud, but

that the scheme must contemplate the use of the United

States post office establislmient. The present statute,

does not require that it be shown that there was an

intent to use the post office establishment. It is suffi-

cient if the said establishment is used. However, in

order to prove conspiracy to use the mails to defraud

it is necessary, as shown above, to establish that it was

an essential part of said conspiracy to use the mails to

defraud. Hence the decisions construing the effect of

the provisions of said section 5480 are applicable to

charges of conspiracy at the present time.

In Brooks vs. United States, 146 Fed. 223 (C. C. A.

8), Syll. 1, it was held:

"In order to make out the offense defined by
Rev. St., Sec. 5480 (U. S. Comp. St. 1901, p. 3696),
prohibiting the mailing of a letter in the execution

or attempted execution of a scheme to defraud,

there must not only be a scheme intended to de-

fraud, but such scheme must contemplate as one

of its essential parts the use of the United States

post office establishment to effect its purpose, the

gist of the offense being the mailing of the letter

in furtherance of sucli a scheme/'
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Again in United States vh. McCrary, 175 Fed. 802,

Syll. 1, it was held

:

"To constitute the offense of 'using- the mails lo

effectuate a scheme to defraud,' within Rev. St.,

Sec. 5480 (U. S. Comp. St. 1901, p. 3696), the

scheme must have been one which contemplated
the use of the post office establishment to effectu-

ate it, and it is not sufficient that the mails were
ust&d as a mere incide^it to some fraudulent
scheme/'

It is submitted upon the basis of the authorities

cited, that there is no substantial evidence to show that

it was a part of the plan and scheme of the conspiracies

set forth in Coimts numbered 7 and 8 of the indictment

that the United States mails should be used in the exe-

cution thereof.

PROOF OF DEFENDANTS PARTICIPATION AS

A MEMBER OF THE CONSPIRACIES

CHARGED

Pertinent Facts Relating to Count VII:

The facts relating to this count are summarized be-

ginning at page 18 of this brief.

It may be admitted at the outset that a conspiracy

existed between Gray, Martin et al., for the purposes

set forth in the indictment ; also that an overt act was

committed sufficient to support the charge. The failure
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of proof is found in the absence of any substantial evi-

dence to show that the defendant was one of the con-

spirators.

The only one of the parties to this conspiracy who

testified was the witness, Gray. He did not testify that

the defendant was a party nor did he give any testi-

monyfromwhich it might reasonably have been inferred

that the defendant was so associated. The witness Gray

did not meet the defendant until a week or ten days

after consummation of the last transaction mentioned

in the indictment. It was shown that Martin and the

defendant knew each other and that Martin knew the

defendant would cash checks sent to him upon a dis-

count basis of fifteen per cent; that Martin sent the

defendant two checks (Mershon and Allen) obtained

pursuant to the fraudulent scheme, and that the defen-

dant cashed these checks and retained 15 per cent of

the amount of each check for this service. In cashing

the checks the defendant endorsed them in his true

name and deposited them with his own bank. One of

these checks was a cashier's check (R. 135). The cir-

cumstances attending the cashing of the checks by the

defendant were regular. No inference adverse to the de-

fendant may b drawn from the fact that he discounted

the checks in cashing them. The court will take judicial

notice of customary business practices. The profit ob-

tained upon discount of commercial paper is a legiti-

mate profit and these transactions as shown by the
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record were simply that. The defendant was in the busi-

ness of operating a loan-office and pawn shop. It was

to be expected that in the absence of knowledge of the

fraud, he would cash the checks and take a profit for

doing so.

The officer Horack testified that ''around Decem-

ber 18, 1934, '

' he interviewed the defendant concerning

the Mershon check, Exhibit 1, and told the defendant

at that time that the check was received in a "bunco

game," and the defendant told the officer he did not

know how the check was obtained. After receiving the

information from the officer that the Mershon check

was received in a "bunco game," it does not api^ear

that the defendant handled any more checks for the

Martin-Gray gang of conspirators.

There is an absence of any testimony to show that

either Gray or Martin told the defendant about the

fraudulent scheme. There is nothing to show that Mar-

tin was not engaged at the same time in legitimate en-

terprises. There is not a syllable of testimony showing

or even indicating that the defendant knew or had any

basis for knowing that the particular checks (Mershon

and Allen) were obtained pursuant to execution of the

fraudulent scheme.

Counsel for the government will doubtless concede

that the evidence offered by the United States was

purely circumstantial. No witness testified that the
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defendant was one of the group. Defendant's only con-

nection with either of the transactions set forth in this

count of the indictment was through Roy Martin who
told the witness Gray that the defendant would cash

the checks upon a discount basis of fifteen per cent.

In evaluating the evidential credence to be given

circumstantial evidence, resort must be had to certain

elemental rules of law to which reference will now be

made.

The evidence received in support of Count VII of the indict-

ment is consistent with the innocence of the accused, and

upon a record showing such to be the fact, the conviction

will be set aside.

The rule is established without exception in the

Federal courts that facts which merely give rise to a

reasonable and just inference of the guilt of the ac-

cused, are insufficient to warrant a conviction. To war-

rant a verdict of guilty, the evidence must be of such

character as to exclude every reasonable hypotheses but

that of guilt of the offense imputed to the defendant.

The facts must be consistent with his guilt only, and

inconsistent with his innocence. Terry vs. U. S., (C. C.

A. 9) 7 Fed. (2) 28, 31. Whenever a circumstance, re-

Jied upon as evidence of criminal guilt is susceptible

of two inferences, one of which is in favor of innocence,

\mch circumstanc is robbed of all probative value, even

[ikough, from the other inference, guilt may be fairly

'deductible. Turinetti vs. U. S., 2 Fed. (2) 15 (C. C. A.

:8); Vernon vs. U. S., 146 Fed. 121, 123 (8th).
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Without proof that the defendant knew that the

checkswere obtained pursuant to the fraudulent scheme

alleged in Count 7, and without proof that the defen-

dant knew that it was an essential part of the structure

of said conspiracy that the mails should be used, it is

difficult to determine a theory upon which the gove*rn-

ment can hope to suggest an hypothesis of guilt, to say

nothing of any number of hypotheses of innocence ap-

parent upon the face of the record. The presumption

is that the defendant did not know of the fraudulent

scheme, and that everything he did was in good faith.

Coffin vs. U. S., 156 U. S. 41^2, 458, 460, 15 Sup. Ct. 394,

39 L. Ed. 481.

If it should be stated that the practice of discomit-

ing checks, in itself contains basis for an inference of

guilt, the question is immediately presented, guilt of

what? The defendant was not indicted for any irregTi-

larity in the cashing of checks. He is charged simply

as a conspirator, and as a party to a fraudulent scheme.

Proof that the defendant was guilty of irregular con-

duct or of acts directed to some unlawful end is not

sufficient. The proof must establish that the acts of

the defendant were directed to the accomplishment of

the particular fraud alleged in Coimt 7 of the indict-

ment. Lonahmtgh vs. U. S., 179 Fed. 476 (C. C. A. 8).

Attention is now directed to a series of cases which,

it is submitted, correctly apply the rules to which ref-

erence has been made.
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A leading case, and one frequently cited, is Stuhhs

vs. United States, (C. C. A. 9th) 249 Fed. 571. The rule

enunciated in that case is more precisely stated in the

cases about to be discussed. The assumption is that the

court will want to study the case in all its multiple

ramifications.

In Linde vs. U. S., 13 Fed. (2d) 59 (C. C. A. 8), one

Linde and Brown were indicted under the same penal

statute with which we are here concerned. The facts

pertinent to our inquiry are noted in the opinion from

which we quote

:

''In this indictment Linde, Brown, and Winter
alone are named. It would appear that at the time
it was returned the full scope of the conspiracy
was not fully known ; but in the indictment others,

Avhose names were to the grand jurors unknown,
were alleged to be parties to this conspiracy. One
of the main assignments of error is that the evi-

dence as insufficient to connect these three defen-
dants with the conspiracy, and with knowledge
that the stolen cars involved were, or were to be,

transported in interstate commerce. With respect

to the defendants Linde and Brown we think the

point is well taken. A careful consideration of the

entire record convinces us that it fails to disclose

any further connection with the scheme, although
the existence of such a scheme and plan is abun-
dantly established, than the receipt of a car by
each of these defendants for personal use, and
without proof of knowledge of the interstate char-

acter of the transaction. There are a iiumher of cir-

ctmistances which would lead to the suspicion that

both Linde and Brown knew that the cars sold or
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traded to them, were stolen cars, hut it does not

appear that they knew tvhence they came, or were
to come, nor that they were parties to any general
plan or conspiracy having as its object the intro-

,

duction of such cars from without the state for
\

purposes of disposition and sale. TJiat they may
have had guilty knotvledge and participation rests

upon suspicion only, arising froyn their acquain
tance and association with some or all of the other
conspirators ; hut to estahlish a conspii^acy to vio-

late a criminal statute the evidence must convince
that the defendants did something other than par-
ticipate in the suhstantive offense tvhich is the oh-

ject of the conspiracy. There must, in addition
thereto, he proof of the u)dav'fid agreement, and
in this case, in our judgment, that proof is insuffi-

cient. United States vs. Heitler et ah, (D. C.) 274
F. 401; Stuhhs vs. United States, (C. C. A. Ninth
Circuit) 249 F. 571, 161 C. C. A. 497; Bell vs.

United States, (C. C. A. Eighth Circuit) 2 F.

(2d) 543.

'*As to these two defendants, it is therefore un-

necessary to consider the other errors assigned."

In Dickerson vs. U. S., 18 Fed. (2d) 887 (C. C. A. 8)

certain defendants were charged on conspiracy counts

under Section 88, Title 18, U. S. C. A., for violation of

the National Prohibition Act. The court gave rejDeated

emphasis to the fact that from the record it did not

appear that any of the alleged conspirators had in-

formed the defendants in error of the terms of the con-

spiracy. In other respects the said defendants were

closely identified with certain of the admitted conspi-

rators in actual dealings with them in the business of

the conspiracy while the conspiracy was in process. The
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facts are detailed beginning at page 85 of the Appendix

of this brief. The court held

:

^^Wherever a circumstance relied on as evi-

dence of criminal guilt is susceptible of two infer-

ences, one of tvhich is in favor of innocence, such
circumstance is robbed of all probative value, even
thougli from tlie other inference guilt may be fair-

ly deducible. To warrant a conviction for conspi-

racy to violate a criminal statute, the evidence must
disclose something further than participating in

the offense which is the object of the conspiracy;
there nmst be j^roof of the unlawful agreement,
either express or implied, and participation with
knowledge of the agreement. Linde vs. U. S., 13 F.

(2) 59 (C. C. A. 8th Cir.) ; U. S. vs. Heitler et al.,

(D. C.) 274 F. 401; Stubbs vs. U. S., (C. C. A. 9th
Cir). 249 F. 571, 161 C. C. A. 497; Bell vs. U. S.,

(C. C. A. 8th Cir.) 2 F. (2d) 543; Allen vs. U. S.,

(C. C. A.) 4 F. (2d) 688; U. S. vs. Cole, (D. C.)

153 F. 801, 804; Lucadamo vs. U. S., (C. C. A.)

280 F. 653, 657. . . . The gist of the offense is the

conspiracy, which is not to be confused with the

acts done to effect the object of the conspiracy.

Ipoyimatsu Ukichi vs. U. S.', (C. C. A.) 281 F. 525."

This Court in Kuhn vs. United States, 26 Fed. (2d)

463 (C. C. A. 9) made application of the same doctrine

in its opinion by Judge Dietrich, in which the learned

judge observed:

'

'Upon a re-examination of the record, we have
concluded that we were in error in holding the evi-

dence sufficient to warrant a finding beyond rea-

sonable doubt that the defendant Moon partici-

pated in the enterprise, with knowledge of its un-

lawful character. The most material circumstance
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against him is that he was on or about the Talbot
the night the arms were taken on board. But they
were in boxes or cases, and he may very well have
been ignorant of the contents, or of their destina-

tion. We think, too, we failed to attach due signifi-

cance to the fact that Borreson, tvho freeli) gave
evidence for the goverymient, at no time testified

that there was any coyyimiinication to Moon touch-
ing the real object of the voyage."

To arrive at a conclusion of guilt upon the facts

here appearing, circumstances would have to be pre-

sumed which are without support in the record. Facts

warranting conjecture or suspicion are not sufficient,

as we have endeavored to show. Evidence warranting

a suspicion or an hypothesis of guilt is not substantial

evidence. A presumption of fact arrived at by piling

inference upon inference, and presumption upon pre-

sumption will not be recognized in either civil or crim-

inal cases. Interesting cases in which the Federal courts

have exposed the vice in reasoning of this sort, are

:

United States vs. Ross, 92 U. S. 281, 284; 23 L.

Ed. 707; Brady vs. United States, 24 Fed.

(2d) 399 (C. C. A. 8) ; Gargotta vs. United
States, 24 Fed. (2d) 399, and cases cited.

It is respectfully submitted that there is an absence

of any substantial evidence sufficient to warrant con-

viction upon Coimt 7 of the indictment.
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COUNT VIII

There is no substantial evidence in the record sufficient to sus-

tain the conviction on Count 8 of the indictment.

The facts relative to Count 8 correlate pretty well

in general outline with those offered in support of

Count 7. The question of knowing participation by the

defedant in the fraudulent scheme as alleged in Count

4 of the indictment, looks for solution to the evidence

received in support of Counts 4 and 8 as a unit.

We have heretofore discussed the quesion of the

sufficiency of the evidence to establish the requisite

intent to use the mails as an essential ingredient of the

conspiracy. So likwise, what has been said with refer-

ence to the rules of law pertinent to an evaluation of

the evidence received in support of Count 7, is equally

pertinent to a consideration of this count.

We proceed now to a brief analysis of the testimony

upon which it will be contended in this Court, as it was

contended at the trial, that the defendant with full

knowledge participated in the fraudulent scheme. This

evidence falls into two groups, to wit : (1) That relating

to the Wagner transaction consummated in 1925, and

(2) certain statements made by the defendant to the

witness Nelson and to police officers. The Wagner

transaction will be discussed in some detail under as-

signments of error numbered 2, 3, 4 and 5, and refer-

ence is made thereto beginning at page 59 of this brief.
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Reference is made to the colloquy between the wit-

ness Nelson and the defendant, appearing at pp. 51, 52

of the record. Thereat the witness testified that ''with

relation to the cashing of checks" that might be sent

by Nelson to the defendant that there was only one

time when the matter was discussed between them and

that was in 1935. At that time the defendant told Nelson

that "10% wasn't enough," that "the checks were get-

ting a little hot and he would have to have more com-

mission." The record does not show whether this con-

versation was held prior or subsequent to the transac-

tions alleged in the indictment and testified to by the

witnesses.

The fact that the defendant cashed some checks for

Nelson, and that he discounted the checks for doing so,

is not evidence of participation by the defendant in the

fraudulent scheme alleged in the indictment. Nelson

was part of the time a gambler, part of the time a hotel

operator, part of the time an eye racqueteer. There is

no suggestion in this evidence that the checks to which

reference was made in the colloquy, were received by

Nelson pursuant to the particular fraudulent scheme

alleged in the indictment.

The statement by the defendant that "the checks are

getting a little hot" only carries the inference that for

some reason not shown by the record, the checks were

to be questioned. The checks might have been thought

by the defendant to be "hot" for any one of a thousand
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reasons. The defendant knew Nelson to be a gambler,

and lacking in quilities which go to the making of good

citizenship.

It should be observed that after testifying to the

above, and at pp. 57 and 58 of the record. Nelson testi-

fied that at no time did he ever discuss the fraudulent

scheme with the defendant; "I don't remember having

any discussion with him in that regard; I don't think

we ever did discuss it."

So far as the record shows, the defendant's only

contact with the alleged conspirators was through Nel-

son. If Nelson didn't tell him, who did? The police

didn't tell him; the postal inspectors didn't tell him.

It is unfair of the prosecuting officers to expect the de-

fendant to exercise psychic powers and read the minds

of the conspirators. It would require a whole series of

inferences, one to be built upon the other, to arrive

at a conclusion that because the defendant thought the

checks were getting ''a little hot" they had obtained

;

that status from being procured in the particular

fraudulent scheme alleged in the indictment. See cases

cited supra, page 54 of this brief.

The witness Nelson testified at page 60 of the record

! that the "only conversation" he ever had with the de-

i

fendant concerning the means by wliich Nelson made
' his livelihood, was on several occasions between 1929

and 1935, at which the defendant queried: "How are
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the suckers, Slats'? Are you making any big sales'?"

Again we inquire, what suckers ? Nelson didn 't answer

his queries. He maintained on these occasions as he had

on all others when he talked with the defendant, a sto-

ical silence regarding the fraudulent scheme. He was

not telling the defendant or anyone else about his

fraudulent scheme. It was but natural that he should

deceive the defendant and obscure his fraud from him,

as he would from the police. Had not the defendant at

all times cooperated with the police in the making of

their investigations; given accurate descriptions of

Nelson and of Dr.Brown ; told them in 1935 that "about

16 years ago '

' Nelson had been engaged with Dr. Brown

in the eye frauds; that Nelson was a gambler—all of

which was true, and all of which would serve as inval-

uable clues directed to the apprehension of Nelson.

It is clear from the record that the defendant didn 't

trust Nelson. On the two occasions when the checks

were brought to him, he refused to cash them, but did

consent to send them through for collection. That he

thought the checks might not be good, does not warrant

an inference that the defendant knew the particular

checks were obtained in the particular fraudulent

scheme alleged in the indictment. Lonahaugli vs. U. S.,

supra.

Upon a fair construction of the evidence, all entirely

circumstantial, it is submitted that the record not only

bristles with hypotheses connoting the innocence of the
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accused, but affirmatively shows that the defendant

was not aware of the fraudulent scheme alleged. At the

very most, this evidence cannot rise above bare sus-

picion and loose conjecture.

In concluding this phase of the argument, attention

is directed to the propositions and authorities pre-

sented in respect to Count 7 which are applicable here

and which have been simply referred to to avoid

duplication.

f "
ASSIGNMENTS OF ERROR NUMBERED

II, III, IV AND V

These four assignments all relate to the reception

in the evidence of testimony of various witnesses, and

an exhibit (No. 7) all concerning an alleged fraudulent

transaction perpetrated in 1925 upon one Wagner. Due

to their length, they are set forth in full in the appen-

dix, beginning at page 71. Objections were made on the

ground that the transaction occurred thirteen years

prior to the date of the alleged conspiracy, and evidence

in respect thereto was therefore too remote; that the

transaction was not st forth in the indictment; that

there is an absence of any testimony connecting the ac-

cused with said fraudulent transaction. Exceptions

were taken to the ruling of the court.

The four errors assigned rest upon common ground.

All were admitted, it appears, upon a single theory

governing their admissibility.
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The testimony and the Exhibit No. 7 noted in said assignments
were inadmissible because they were too remote to have
evidential value, and because the transaction to which they

relate was not connected with the offenses charged in Counts

4 and 8 of the indictment.

The basis for the general rule rendering evidence

of other and similar offenses inadmissible is well stated

by Mr. Justice Peckham as follows:

"To adopt as broad a ground for the purpose of

letting in evidence of the commission of another
crime is, I think, a very dangerous tendency. It

tends necessarily and directly to load the prisoner
down with separate and distinct charges of past

crime whicli it cannot be supposed he is or ^vill be
in proper condition to meet o rexplain and which
necessarily tend to very gravely i)rejudice him in

the minds of the .iury uxjon the question of his guilt

or innocence.

"

The quotation is obtained from the case of State vs.

Wilson, 11?) Ore. 450, 233 Pac. 259.

The rule is stated in some of the cases, however, that

where fraudulent intent is one of the material allega-

tions in the indictment, evidence of other and similar

ventures by the accused at or about the same time, is

properly admissible on the question of intent. The rule

as thus enunciated has been applied in cases involving

use of the United States mails to defraud. Samuels vs.

U. S., (C. C. A. 8), 232 Fed. 536; Biddell vs. [\ S., 244

Fed. 695, 700 (C. C. A. 9) ; Shea vs. U. S., (C. C. A. 6)

251 Fed. 440. In Paeker vs. U. S., (C. 0. A. 2) 106 Fed.

906, it was held that a similar business transaction con-
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ducted by the accused within a year to those charged in

the indictment, was not too remote to be proved.

Much is left to the discretion of the trial judge.

Hendry vs. U. S., 233 Fed. 5, 13 (C. C. A. 6). But the

other offenses on which evidence is offerd must be so

nearly related in time and place as to have some ten-

dency to prove the commission of the crime charged.

Sutherland vs. U. S., 92 Fed. (2d) 305, 306 (C. C. A.

4). A conspiracy is not an omnibus charge under which

you can prove anji^hing and everything and convict of

the sins of a lifetime. Terry vs. U. S., 7 Fed. (2d) 28,

30 (C. C. A. 9). In Cooper vs. U. S., 9 Fed. (2d) 216

(C. C. A. 8), it was held that in a prosecution for con-

spiracy to defraud the government by filing false tax

returns, admission of testimony that nearly two years

prior to the conspiracy charged, one of the defendants

asked a witness to charge inventory by cutting it in

two, was error. Likewise, in Jay vs. U. S., 35 Fed. (2d)

553, 554 (C. C. A. 10), the court held:

"Counsel for the defendants contend that the

court erred in admitting over their objection, testi-

mony concerning the trunk transaction and the sale

to Blairs, on the ground that such transactions took
place i3rior to the formation of the alleged conspi-

racy and were independent and isolated transac-

tions which had no bearing on the crimes charged
in the indictment. We think this contention is well

taken. The proof did not establish a conspiracy

prior to March, 1927. The evidence was prejudicial

and the conviction upon the conspiracy comits

must be set aside.
'

'
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With the foregoing general statements of the rule

in mind, attention is directed to the testimony men-

tioned in the assignments and the summary of the evi-

dence beginning at page 7 of this brief.

The Wagner transaction occurred in 1925, thirteen

years prior to the return of. the indictment, and ten

years prior to the first subsequent incident, in which

the defendant cashed a check for the conspirator Nel-

son. This was the Belter check received on or about

September 20th, 1935. The Wagner check, which was

cashed by the defendant, was a cashier's check and it

was not discounted. The defendant employed an attor-

ney to attempt collection thereof. Immediately follow-

ing the incident. Nelson left ''this part of the coiuitry"

and did not return until 1931, and he had not seen the

defendant in the interim period. The record does not

show a course of dealing and a continuous series of

transactions which might render the testimony admis-

sible under the rule of tliis circuit annomiced in Ketlcr-

back vs. U. S., 202 F. 377. There is an absence of

the necessary connecting proof. Schaffer vs. Common-

wealth, 72 Pa. St. 60, cited in State vs. Wilson, 113

Ore. 450, 464, is in point

:

"To make one criminal act evidence of another,

a connection between them must linve existed in the

mind of the actor, linking them together for some
purpose he intended to accomplish; or it must be

necessary to identify the person of the actor by a

connection which shows that he who committed'

I
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the one must have done the other. Without this

obvious connection it is not only unjust to the pris-

oner to compel him to acquit himself of two of-

fenses instead of one, but it is detrimental to jus-

tice to burden a trial with multiple issues that tend
to confuse and mislead the jury."

The testimony and the exhibit included in the assignments were

inadmissible because the same evidenced a different conspi-

racy from that charged in the mdictment.

The conspiracy existing in 1925, with Brown and

Nelson as the participants therein, was not the same

conspiracy charged in Count 8 of the indictment which

is alleged to have had as parties the defendant. Nelson,

Londergan, and other divers persons. Nelson left the

country presumably with Brown and subsequently

died. In 1929 Nelson was in the hotel business for about

a year ; at other times he was in the penitentiary. There

is an absence of any testimony showing the existence

of a conspiracy between 1925 and 1935. Nelson could

not conspire with himself. The conspiracies had sep-

arate identities, and the fact that Nelson was a partici-

pant in both and that they were both directed to a com-

mon end does not affect their status as such. Terry vs.

U, S., 7 Fed. (2d) 28, 30 (C. C. A. 9).

To be admissible in evidence, the acts of a co-con-

spirator must be done while the conspiracy is pending

and in furtherance of its object. Brown vs. U. S., 14

S. C. 27, 39, 150 U. S. 93, 98, 37 L. Ed. 1010; Lane vs.

U. S., 34 Fed. (2d) 413, 416 (C. C. A. 8). The acts of
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a co-conspirator prior to the formation of the conspi-

racy are not admissible against his co-conspirators.

Mi7iner vs. U. S., 57 Fed. (2d) 506, 511 (C. C. A. 10)

;

Marcante vs. U S., 49 Fed. (2d) 156, 157 (C. C. A. 10).

In Wyatt vs. U. S., 23 Fed. (2d) 791, 792, it was said

that when, as here, one large conspiracy is specifically

charged, proof of different and disconnectd smaller

ones will not sustain conviction ; nor will proof of crime

committed by one or more of the defendants, wholly

apart from and without relation to others conspiring

to do the thing forbidden, sustain conviction. See also,

Terry vs. U. S., supra, to the same effect.

Ill

ASSIGNMENT OF ERROR No. VI

This assignment of error, which is set forth in the

appendix because of its length (beginning at p. 78),

relates to testimony given by the witness John M. Gray

concerning declarations made by a co-conspirator, Roy

L. Martin, out of the presence of the defendant. Objec-

tion was made upon the ground that there was no suf-

ficient or any prima facie showing of the defendant's

connection with the conspiracy charged in Count 7 of

the indictment, and on the further ground that no suf-

ficient foundation was laid for the introduction of any

statements or declarations made by the said Martin

out of the presence of the defendant. Exception was

saved to the rulings of the court.
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Tt testimony noted under Assignment of Error No. 6 was inad-

missible because the declarations made by the co-conspirator,

Martin, were made out of the presence of the defendant and
were not made in furtherance of the objects of the conspiracy.

The full substance of the testimony upon this fea-

ti'e of the proof is set forth in the assignment of error

S'the objectionable declarations may be viewed in re-

lif against the background of the evidence.

I The portions particularly objectionable are as fol-

l(ys

:

"Q. What did Martin tell you as to what he had

d 16 with the Mershon check ?

A. My conversation with Roy Martin was that he

ndled the check to Joe Mazurosky.

"Q. And did he tell you anything about the arrange-

nnt with Joe Mazurosky ? What did he tell you

?

n "A. It would cost me fifteen per cent to get the

cack cashed through Joe Mazurosky. (Referring to

tti Allen check.) He told me he could send it to Port-

lud for collection and it would cost me fifteen (15% )

pr cent."

The first two of the declarations were obviously not

i] furtherance of the objects of the conspiracy. The

c.ck had already been sent by Martin to the defendant

p| or to the time the statements were made by Martin.

Mrtin was given complete control over the check. The

dilarations were simply narrative of a past event.

Sch declarations are not competent and are highly
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prejudicial. Mayola vs. United States, 71 Fed. (2d) 65

(C. C. A. Ninth) ; Garrecht, C. J.)

The declarations noted under this Assignment of Error were in-

competent because the declarations of one co-conspirator to

another are not competent to establish the connection of a

third person with the conspiracy.

It will be recalled from the record that Roy L. Mar-

tin was the only one of the alleged conspirators who

was known to and by the defendant. Of the parties mak-

ing up this conspiracy, to-wit : Crangle, Gray, Andrews,

and Martin, the defendant knew only Martin so far as

the record shows. It was Martin who knew that the

defendant would cash the two checks and it was Martin

who sent the checks to the defendant. The witness and

co-conspirator. Gray, was not acquainted with the de-

fendant and he so testified. There is not a syllabic of

evidnce suggesting that the defendant had any contact

whatsoever with the other alleged conspirators.

Upon this state of the record it will readily appear

that the declarations of Martin as testified to by the

witness Gray, afforded the only link by which it was

sought to connect the defendant with participation in

the conspiracy.

The rule is established in this circuit beyond per-

missible controversy that the declarations of one con-

spirator to another are not competent to estabhsh tlie

comiection of a third person with the conspiracy.
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Mayola vs. U. S., supra; Ktihn vs. U. S., 26 Fed. (2cl)

463 (C. C. A. Ninth).

The testimony noted under this assignment of error was inad-

missible because there is an absence in the record of any

independent evidence showing that the conspiracy existed

and that the accused was a party to it at the time the decla-

rations were made.

Reference is made to the summary of the evidence

relating to Count 7 of the indictment, beginning at page

18 of this brief. Without the declarations of the co-con-

spirator, Martin, there is an absence of any evidence

showing the defendant's alleged connection mth the

said conspiracy or with any of the members thereof.

For that reason, the declarations of Martin, being the

ones particularly set forth above, and the others noted

in the assignment, were objectionable and prejudicial.

Mayola vs. U. S., supra ; KuJin vs. U. S., supra.

' The declarations were peculiarly vicious and preju-

dicial under the state of this record because their ad-

mission served to qualify the receipt in evidence of the

Allen and Mershon checks. The evidence showed that

the defendant cashed the two checks obtained in each

of the conspiracies. Since defendant's only participa-

• tion, under any theory of the case, is found in the cash-

ing of these checks, the receipt in evidence of the Mer-

vshon and Allen checks served to double the quantum

of evidence on this material feature of the case.
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Under the rule of Kuhn Case, supra, the jury

should have been instructed to disregard all testimony

received in support of Count 7, for the reasons hereto-

fore assigned. That the receipt of this volume of testi-

mony cast a blight upon the whole case, there can be

no doubt. It was loaded mth prejudice and this court

so held, by analogy, in the Mayola Case, supra.

The legal presumption is that error produces preju-

dice. It is only when the fact so clearly appears as to be

beyond doubt that an error did not prejudice and could

not have prejudiced the complaining party that the rule

that error without prejudice is no ground for reversal

can have effect. Deery vs. Ci^ay, 5 Wall. 795, 807, 808,

18 L. Ed. 653; Peck vs. Henrich, 167 U. S. 624, 629, 17

Sup. Ct. 927, 42 L. Ed. 302; Todd vs. United States,

221 Fed 205, 208 (8th) ; Crawford vs. United States,

212 U. S. 183, 203, 53 L. Ed. 465, 29 S. C. 260.

CONCLUSION

The record is made up in large measure of the testi-

mony of old people who had been defrauded by the two

groups of conspirators. The case, by reason of this fact,

was heavily freighted with emotional substance. Juries

in such a circumstance require a scape-goat and not

infrequently convict the innocent. See Pro. Borchard's

work :

'

' Convicting the Innocent, '

' Yale University

Press 1932. The explanation is found in the fallible
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quality of circumstantial evidence as an instnunent of

proof.

It is respectfully submitted that the judgment

should be reversed on the several counts of the indict-

ment.

Respectfully submitted,

EDWIN D. HICKS,

HICKS & ADAMS,

Attorneys for Appellant.
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APPENDIX
ASSIGNMENT OF ERROR No. 2

That the Court errer in permitting the witness for

the United States of America, Mr. Frank Nelson, to

testify as follows:

Questions by Mr. Dillard: [1391

"Q. How did Mr. Wagner happen to give you a

cheek for Five hundred ($500.00) Dollars?

"A. I called on Mr. Wagner at his home

"Mr. Biggs: Just a moment, the defendant objects

to the introduction of any testimony concerning the

manner or means or time or place of the taking of that

check. It is now shown to be set up in the indictment.

It is not the basis for one of the charges made in the

indictment ; it is dated, as already identified, some thir-

teen years prior to the indictment and some nine years

!

prior to the date the alleged conspiracy commenced, and

therefore is too remote to be admitted under the theory

of any similar transactions, if that is what is claimed

for it.

"Mr. Dillard: It is offered, Your Honor, to show

knowledge on the defendant. It will develop that—well,

it is offered to show knowledge.

1 "The Court : The Court will admit the testimony in

|/iew of the matters that have been already testified

•regarding Government's Exhibit 7.

"Mr. Biggs: May we have an exception to the

[Court's ruling?
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'*The Court: Yes.

** Frank Nelson : T came into possession of the Wag-
ner check, Exhibit 7, under the following circum-

stances: I called on Mr. Plummer at his home, intro-

duced myself as a local optometrist from Vancouver,

Washington, examined his eyes and told him that he

had a trouble that I really didn't understand myself,

that he should consult an eye, ear, nose and throat spe-

cialist, and I asked him if he knew anybody in Van-

couver or Portland that he was personally acquainted

with that he cared to go see, and he said that he didn't

;

so I told him about a party that was with me that was

an eye specialist and that if he would go out and ask

him to come in that he might give what information

he needed, so he did that. 1 told him my partner (Dr.

Brown) was Dr. Ainsworth. He called Brown into the

house and Brown [140] performed an operation for

him on his eye. At that time we were using the skin of

an egg. He put that on the eye and removed it from

the eye, and showed it to him and charged him Six

Hundred Seventy-five ($675.00) Dollars, I think it

was. We got two checks, one for One Hundred Seventy-

five ($175.00) Dollars, and one for Five Hundred

($500.00) Dollars. The one for $175.00, Dr. Brown

cashed at one of the banks in Vancouver, Washington.

I took the other Wagner check to another bank and

he refused to cash it, but the banker certified the check.

I am referring now to Exhibit 7 for identification.

When he refused to cash the check, I gave it to my
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partner, Dr. Brown, and from that day until last year

\
I never saw the check any more. Dr. Brown was a

friend of Mr. Mazurosky as well as myself. He was the

gentleman who had the store next door to Mazurosky 's

; store, the optical store."

ASSIGNMENT OF ERROR No. 3

I
That the Court erred in permitting reception into

the evidence of Exhibit numbered 7, offered and re-

ceived in behalf of the United States of America under

th following circumstances:

Questions by Mr. Dillard:

Mr. Dillard : If Your Honor please, we will offer in

evidence Government's Exhibits for identification 4,

5, 7 and 2G.

Mr. Biggs: If the Court please, the defendant ob-

ijects to the introduction of these checks on the gromid

land for the reason that there has been no evidence suf-

•ficient to connect the defendant with the manner and

method and means by which these checks were taken

'or for any other purpose, and I assume they would be

immaterial if they were not offered for the purpose of

'connecting the defendant with that transaction; as to

.Exhibit 7, on the further ground and for the further

j
reason that it is in connection with a transaction occur-

'ring more than thirteen years prior to the date of the

ioffer, and upon that ground it is too remote to have

probative force.

i
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The Court: All these checks have the defendant's

signature and they are admissible in evidence. Admit-

ted. Exception allowed.

(The documents heretofore marked Government 's

Exhibits 4, 5, 7 and 26, respectively, for identifica-

tion were thereupon received in evidence.)

There was thereupon received in evidence. Exhibit of

the United States of America, numbered 7, which is

in words and figures as follows, to-wit

:

GOVERNMENT EXHIBIT 7

98-37

Vancouver, Wash., Nov. 14, 1935

Washington Exchange Bank

Payment stopped.

Pay to the

Order of O. A. Plummer $500.00

Five Hundred 00/100 Dollars

Exactly Five Hundred Dollars Exactly Exactly

HENRY WAGNER
Good for $500.00

When properly endorsed

Lloyd DuBois

P. M.

Nov. 18, 1925

(Endorsed on Back) O. A. Plummer O. A. Plummer

Henry Wagner C-15297

O. A. Plummer

Joe Mazurosky Cancelled

786 Kearney St.

Be 5581 [142]
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ASSIGNMENT OF EREOR No. 4

That the Court erred in permitting the witness for
the United States of America, Mr. Henry Wagner, to

estify as follows:

Questions by Mr. Strayer

:

Q. Mr. Wagner, will you just tell the jury the cir-

•umstances under which you made out and delivered

hat check?

Mr. Biggs: If the Court please, we object to the

ntroduction of this testimony on the ground that it was
do with a transaction in the absence and not in the

•resence of this defendant, there being no sufficient

oundation made connecting the defendant with the

ransaction or showing knowledge of the transaction.

The Court: The objection is overruled.

Mr. Biggs: And may we have an exception?

The Court: Exception allowed.

Mr. Biggs : Could a continuing objection to this tes-

mony go on, Your Honor, to prevent the necessity of

mstant interruption?

The Court : You will have to object to the testimony
:' each witness.

Mr. Biggs: But it may be a continuing objection?

The Court : As far as the testimony of the particular

1 tness.

Mr. Biggs : Thank you.

There were two men came to my farm on the 14th

c y of November, 1925, who said they were eye doctors
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that tried to sell us glasses. I wasn't in need of any

glasses, but my brother, William, did need them; his

eyes were failing and they examined his eyes and dis-

covered that there was something wrong and finally

found it was a cataract—told him it was a cataract, and

said that it would have to be removed or else he would

go blind, and so he submitted to the operation to remove

the imperfection in his eye. Before they did that I

asked them what it would cost to remove it and they

said it would be nominal, the price would be nominal,

and so they went to work and removed it and when they

got through the bill was Seven Hundred Fifty ($750)

Dollars.

They had an instrument about a foot long, a sort of

rod, and they worked around in his eye with that and

removed something that looked like the white of an egg,

and they called that the cataract. That was the opera-

tion that was performed. [148] These parties were

using the names of Dr. O. A. Plimuner and Dr. J. C.

Ainsworth. Mr. Plummer was a tall, slim man, rather

dark, about 35 or 40 I should judge. I believe I saw

him today. The other wasn't near as tall, was older,

heavy set with a sloping forehead at a conspicuous

angle. The older man performed the operation. When

they said they wanted $750.00 I objected. They said

radium was used to remove the cataract and that the

value of the radium used in the operation was Six

hundred fifty ($650.00) Dollars. They reduced the bill

to Six hundred fifty ($650.00) Dollars and I wrote out
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two checks, this one and another for One hundred sev-

enty-five ($175.00) Dollars. The checks were handed

over to Mr. Plmnmer. I did not see them after I deliv-

ered the checks. One of the checks was cased, the

$175.00 one. I next saw the $500.00 check at Mr. Du-

bois' in the bank." [144]

ASSIGNMENT OF ERROR No. 5

That the Court erred in permittong the witness for

the United States of America, Mr. William Wagner,

to testify as follows

:

Questions by Mr. Strayer:

My name is William Wagner, brother of Henry

Wagner, and we live near Vancouver, Washington. I

recognize the check you have handed me, Exhibit 7 for

identification.

Q. Do you recall the circumstances under which

that check was made out and delivered?

A. Yes, sir.

Q. Will you just tell the jury about it ?

Mr. Biggs: If the Court please, for the purpose of

the record we object to the introduction of this testi-

nony on the grounds assigned with respect to the testi-

nony of the brother.

The Court: The objection is overruled.

Mr. Biggs : And that will go to aU the testimony on

he further ground of remoteness?

The Court: Overruled. Exception allowed.
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Mr. Strayer: Q. Tell us the circumstances under

which your brother made out and delivered that check.

Well, this check was written for eye doctors. There

were a couple of them, Plummer and Ainsworth, and

they examined our eyes and told me I had a cataract

on one of my eyes and if it wasn't removed I would go

blind in a short time. It scared me, of course, and it

scared my brother, and we issued this check in payment

for the operation. The check was made out by my
brother in my presence. The check was delivered to

Plummer. The check was nver paid. I have seen neither

of the men since then. The operation didn't help me

''one bit." [145]

ASSIGNMENT OF ERROR No. 6

That the Court erred in permitting the witness for

the United States of America, Mr. John M. Gray, to

testify as follows

:

Questions by Mr. Strayer:

Q. What did Martin tell you as to what he had done

with the Mershon check?

Mr. Biggs: If the Court please, we object to the

witness answering that question on the ground that it

would be hearsay, there being no sufficient or any

prima facie showing of any partnership in crime or

otherwise between Mr. Martin and Mr. Mazurosky, and

therefore no sufficient foimdation laid for the intro-
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duction of any statements, declarations, or evidence of

any acts of omission or commission done in the absence

and out of the presence of the defendant.

The Court: The objection is overruled.

Mr. Biggs : And may we have an exception ?

The Court: Yes.

A. My conversation with Roy Martin was that he

mailed the check to Joe Mazurosky.

Mr. Strayer : Q. And did he tell you anything about

the arrangement with Joe Mazurosky*?

Mr. Biggs: If the Court please, may we make the

same objection and have the continuing objection to

any testimony asked for and given by this witness in

connection with statements or evidence of facts or dec-

larations on the part of Martin ?

The Court: Yes.

Mr. Biggs: I make the same objection at this time.

Your Honor.

The Court: The objection is overruled.

Mr. Biggs: And may I have an exception?

The Court: An exception is allowed.

Mr. Strayer : Q. What did he tell you ?

A. It would cost me fifteen per cent (15%) to get

the check cashed through Joe Mazurosky.

I

As I previously stated, my arrangement with Mrs.

Martin was that she would go down with me to Joe

Mazurosky 's and we would obtain this money and I

would take my part of the money and Mrs. Martin was

to keep his part of the money. [146]
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Q. And under your agreement wdth Martin what

percentage of the check were you to receive?

A. I received a total of sixty (60%) per cent.

Q. And what was to be done mith the balance of the

money ?

A. Fifteen (15%) per cent would go to Joe Maz-

urosky for collection, twenty-five (25%) yer cent to

Martin and Cragie, and sitxy (60% ) per cent to Nelson

and myself.

We were paying Martin and Crangle twenty-five

(25%) per cent for advance information concerning

these people.

Referring to the time when I received the Mershon

check on October 29th, after having a conversation

probably one or two days previous to that with Mr.

Martin and Mr. Crangle, they told me circumstances

of a fake cataract operation on Mrs. Mershon, or Mr.

Mershon, one or the other of them. I went to the home

of these i)eoi3le on this date and made an examination

of the party that was supposed to be operated on, I

don't recall which one now. I remember explaining

that I was there for the purpose of giving them back

the money in the event that it wasn't cured, that the

doctor that operated on them had had an accident of

some kind and probably was killed ; anyhow, after my

examination I told them it wouldn't be cured without

the use of a radium belt and explained to them a I'adium

belt was very valuable, only twelve of them in the

United States ; the doctor that made them had died with
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the secret. The windup of the conversation was that

they deposited this amount of money with me as surety,

one of these belts to be delivered to their home and used

for a period of thirty days, and that is how I obtained

the check.

To my knowledge there was no such thing as a ra-

dium belt. There was nothing more the matter with

these people than senility or old age. At the time I

talked with them I was using the name, Dr. Pierce. I

also went by the names of Miles, Hamilton, Howard,

Clayton, Cox and others. I understood that the name

T. A. Andrews was the correct name of the party who

was with me. He also went by the name of Thomas,

Judge Thomas, and I so introduced him to the Mer-

shons. I represented Thomas as an attorney, settling

the estate of the doctor ho had been killed and who had

performed the operation on their eyes. Thomas is at

this time in a Federal Penitentiary in Virginia. I un-

derstand Roy Martin and Herbert Crangle are in the

Federal Penitentiary at Atlanta, Georgia. Crangle usu-

ally went by the name of Dr. Avery. Martin, when per-

forming the operations, usually was represented as

Dr. Miles.

I Referring back to the time when I received the pro-

jceeds of the Mershon check, I will state that I met Mr.

Mazurosky about a week thereafter, for the first time.

I was introduced to him by Roy Martin at the St. An-

drews Apartment Hotel in Portland, Oregon.
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Q. And what were you doing there at the St. An-

drews Apartment Hotel?

A. Mr. Martin was living there at the hotel. I was

down there to see him and I just met Mr. Mazurosky,

that is all.

The Allen check, Exhibit 3 for identification, which

you have handed me was received by me sometime in

September, 1934. I went to the home of Clara Allen

and her brother somewhere around Boulder, Colorado.

The exhibit is a cashier's check.

Mr. Strayer : Q. And how did you receive possession

of it?

A. T. A. Andrews and I drove to the home of Clara

Allen and her brother, out of Boulder, Colorado, and

I talked to Miss Allen and her brother and performed

a so-called fake cataract operation on the brother's eye

and went to town to get this money. She drove her car

and we followed in another car. She didn't have the

money in the bank. They had some Liberty bonds and

these were at the bank in the name of the brother and

she couldn't obtain these bonds, so she had to go back

home and get an order for them, and it was then too

late to get the bonds out of the bank that day so I in-

structed her to go the following day and get the bonds

or the cash money and I would be back in a few days

to get it, but I didn't. I waited a couple of weeks and

I sent Mr. Andrews out there early on Sunday morn-

ing. That day he returned with the check and gave it
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to nie. I received the check from T. A. Andrews about

twelve or fifteen days after the date noted on the check.

I was working with Andrews at that time.

I performed the operation on Miss Allen's brother.

Dne to senility, his vision was dim and I explained to

him that I could make him see with radium treatment.

I dropped a few drops of Murine eye water into his

eye and removed a piece of skin that I had—I was sup-

posed to have removed it—and that was all there was

to it. He did have a cataract but I did nothing about it.

The check was given me in payment for the operation.

I was using either the name of Miles or Pierce, I am
not sure which. Andrews was using the name of

Thomas. Miss Allen's brother received no benefit from

the operation. After receiving the check, I gave it to

Roy Martin. He told me he could send it to Portland

for collection and it would cost me fifteen (15%) per

cent. He told me he was going to send it to Joe Mazu-

rosky. He wrote him a letter and put it in an envelope

and dropped it in a mail box in Denver, Colorado. After

he mailed the letter, I later received the proceeds of the

check. Mr. Martin gave me Five Hundred ($500) Dol-

lars less fifteen (15%) per cent, which is Seventy-five

'($75) Dollars, in Seattle—a few dollars less than that

because he told me that the money had been wired to

I

him. That was about the first or second week in Octo-

ber, 1934. I went back to see Miss Allen in 1935. When
I was there the first time they had two thousand dol-

lars in Liberty bonds and I went back there to get the
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balance of them if I could. I talked to Miss Allen;

found her in the cow pen milking a cow. It was early

in the morning. I went in and talked to her and she

didn't recognize me. As soo as I began to talk about

eyes she told me she had been swindled out of Five Hun-

drd ($500) Dollars and if I would go down town and

talk to the district attorney he would tell me all about

it, and so that was all I wanted to know and I drove

away. She did not recognize me as one of the men who

had been there before. I wore no disguise.

(The check, Government's Exhibit 15 for Iden-

tification, was thereupon marked.)

The first time I ever saw the exhibit marked Govern-

ment 's Exhibit 15 for identification was at the trial in

Portland. I can't say that I recognize the handwriting.

When 'Martin sent the checks to Joe Mazurosky, he

used the name of R. E. Terrell.
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DIGEST OF PERTINENT FACTS

Bickerson vs. United States, 18 Fed. (2d) 887

:

''After a careful consideration of the record, we
are satisfied that the evidence upon which the gov-
ernment must depend to connect the plaintiffs in

error with the conspiracy is that they hougJit some
of the liquor, and that at the time the alcohol was
being taken away from the Red Line Transfer &
Storage Company building at Des Moines on the
20th of March, 1923, it tvas said hy CJiapnian (who
had been employed by the original consjoirators,

after the alcohol had arrived from Peoria at Des
Moines and had been removed from the car and
stored in the Red Line Transfer Company's build-

ing to sell it) in the presence of the plaintiffs in

error, that the alcolwl had come from Peoria, and
the further testimony that each of the drimis bore

the legend: '(Jomplete denatured alcohol, proof
188. Kentucky Distilleries ch Warehouse Company
D. P. 141st Dist. III. Formula 5 I. C. C. 10.'

The claim made by the government, and stated

in their brief, that the plaintiffs in error were pres-

ent when the car of alcohol came in from Peoria
and was unloaded, is not borne out by the evidence.

While Kelso, the witness, at first stated, he after-

wards changed his testimony and said he was mis-

taken about that. The most that can he said of this

testimony is that it conveyed knowledge to the

plaintiffs in error that the alcohol had been ship-

ped from Peoria: to Des Moines.

The testimony of Kelso on this point is very

weak, but, assuming it to be true, we do not think

it is sufficient to charge the plaintiffs in error with

knowledge of the conspiracy. The record shotvs

very clearly that the plaintiffs in error had never
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taken any part in the general conspiracy or scheme
and never knew of its existence, never participated
in the profits or took any jyart in it in any maimer,
unless this can be inferred from the mere fact that

at the time that the alcohol urns delivered to them,
some days after they had paid for it, they acquired
the knowledge that the alcohol Imcl been shipped
from Peoria. Tliere is, of course, the further fact
that they purchased a large quantity of the alcohol

from one or more of the conspirators. The evidence
introduced by the government shoivs clearly that

neither Hunnell nor CJiap^nian, nor any of those

who had to do with selling the liquor to the plain-

tiffs in error, gave them any information what-
ever concerning the conspiracy, or even as to where
the liquor had come from.

This is the sum total of all the evidence upon
which the government must depend to connect the

plaintiffs in error tvith the conspiracy. The other

evidence in the record touching this point is af-

firmative evidence introduced by the government
to the effect that none of the conspirators who
dealt with the plaintiffs in error informed tlieni

of the conspiracy or anythi)ig about it. . . .

It will further be observed that Chapman was
not in on the deal at all until after Hunnell and
Sehaller had been unable to dispose of the product,

and it is Chapman whom the witness Kelso testi-

fied made the remark at the Red Line Transfer &
Storage Company on the 20th of March, 1928, that

the car had come from Peoria, ^l.s- to the plaintiff

in error, Eaton, the record is without dispute tJiat

he teas not only not informed by any of the conspi-

rators, but that he himself made inquiry of Berg

if there ivas alcohol in the tvareliouse for sale, and
Berg then called Sehaller, and got Schaller's con-

sent to sell two drums of alcohol to Eaton."


